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APPELLEE HAMED'S MOTION TO DISMISS THESE CONSOLIDATED APPEALS
FOR LACK OF APPELLATE JURISDICTION

Appellee, Mohammad Hamed ("Hamed"), hereby moves to dismiss the two

appeals filed in this case (now consolidated) for lack of appellate jurisdiction. This Court

is well aware of its jurisdictional requirements, so this motion will be brief. lndeed,

Hamed does not wish to engage in a significant argument over jurisdiction, as resolving

issues now rather than later always benefits the parties-but he is mindful of the fact

that two parties cannot acquiesce to jurisdiction where there is none, even if they prefer

to do so.1

1 Hamed had considered addressing jurisdiction in the Stay Motion, as the "success on
the merits" issue should perhaps include a similar analysis of jurisdiction. The Couft's
suggestion in its February 20th Consolidation Order that this issue could be addressed
by separate motion makes sense, as the briefs will have extensive arguments on the
merits of the issues raised in these appeals.
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The first case (No. 2015-0001) involves the appeal of a July 22,2014, Order

below as well as a December 5,2014 Order denying reconsideration of the June

22nd Order. Both orders dealt with a challenge to the propriety of an April 3Oth

board meeting of Plessen Enterprises, lnc. ("Plessen") and a lease approved at that

meeting between Plessen and KAC357, lnc. ("KAC"), hereinafter referred to as the

"Lease Appeal." See Exhibits 1 and 2.

The second case (No. 2015-0009) involves the appeal of portions of the

January 7, Order Adopting Final Wind Up Plan ("Liquidation Order") entered below,

hereinafter referred to as the "Liquidation Appeal." See Exhibit 3.

This Court has adopted the finaljudgment rule. As this Court stated in Enrietto v.

Rogers Townsend &Thomas PC,49 V.1.311,315 (V.1.2007) (citations and quotation

marks omitted):

The final judgment rule promotes efficient judicial administration and emphasizes
the deference appellate courts owe to trial court decisions on the many questions
of law and fact that arise before judgment. Another purpose of the rule is to avoid
the delay that inherently accompanies time-consuming interlocutory appeals.
lmmediate review of every trial courl ruling, while permitting more prompt
correction of erroneous decisions, would impose unreasonable disruption, delay,
and expense. lt would also undermine the ability of trial court judges to supervise
litigation. The rule, therefore, is intended to delay immediate review of many
interlocutory trial courl decisions and avoid piecemeal appellate review of trial
court decisions which do not terminate the litigation.

However, as this Court noted in its February 20th Consolidation Order, these appeals

are not from a final order, but are interlocutory appeals.2

This Court has jurisdiction to hear interlocutory appeals pursuant to 4 V.l.C. S

33(b), which provides:

2 lndeed, there are many tasks still to do to finalize this partnership dissolution, including
resolving multiple clams and counter-claims, several of which are the subject of pending
summary judgment motions.
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(b) lnterlocutory review-civil. The Supreme Court of the Virgin lslands has
jurisdiction of appeals from:

(1) lnterlocutory orders. .granting, continuing, modifying,
refusing or dissolving injunctions, or refusing to dissolve or modify
injunctions;

(2) lnterlocutory orders appointing receivers, or refusing orders to
wind up receiverships or to take steps to accomplish the purposes
thereof, such as directing sales or other disposals of property;

It is respectfully submitted that the Lease Appeal and the Liquidation Appeal both fail to

meet the criteria for either exception.3 Each appeal will be addressed separately after

reviewing the applicable law regarding interlocutory appeals.

l. The Applicable Law

A. lnterlocutory lnjunction Orders

As for appeals involving injunctions, Enrietto is also instructive, holding that it is

not the label a party gives an order that makes it an injunction order, but a three-part

test, which Enrietto then described:

The order must be (1) directed to a party; (2) enforceable by contempt; and (3)
designed to accord or protect some or all of the substantive relief sought by a
complaint in more than a [temporary] fashion. The provision for interlocutory
review of injunctive orders should be construed narrowly so as not to swallow the
final-judgment rule. ld. at 315 (citations and quotation marks omitted).

ln Enrietto, this Couft noted that in applying this three-part test:

[]n light of the rationale and strong policy considerations underlying the final
judgment rule, as embodied in the Virgin lslands under 4 V.l.C. S 32, we will
restrict appl ication of 4 V.l.C. S 33(b)(1) to that narrow class of cases that
squarely meet the three-part test And, we will apply the test criteria in a
manner that does not violate the strong legislative policy against piecemeal
appeals. ld at316.

Thus, Enrietto establishes the test for appellate jurisdiction under S 33(bX1 )

3 The Appellant did not seek Rule 54 certification of any of the orders now on appeal, so
this basis for appellate jurisdiction is moot.
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B. Receivership Orders

Enrietto did not address S33(bX2), nor could counsel find another Virgin lslands

case on point. However, federal case law is helpful since the federal interlocutory

appeal statute, 28 U.S.C. 51192(bX2) is worded like the V.l. statute.

ln Pressman-Gutman Co., lnc. v. First Nat't Bank et a1.,459 F.3d 383, 393 (3'd

Cir. 2006), the Third Circuit held that interlocutory appeals related to receiverships are

also narrowly construed, which are limited by the express wording of the statute to "(1)

orders appointing a receiver, (2) orders refusing to wind up a receivership and (3)

orders refusing to take steps to accomplish the purposes of winding up a receivership."

Similarly, in United Sfafes v. Antiques Lfd. P'ship,760 F.3d 668, 671 -72 (7th Cir.

2014), the Seventh Circuit warned:

Parties in other cases have argued that this additional statutory language
authorizes appeals from orders en route to winding up the receivership, which
could include the sale order in the collection phase of this case. But that would
both strain the statutory language and make anything the receiver did
appealable immediately, which could flood the coutts of appeals with
interlocutory appeals. We therefore agree with the courts that have held that
appellate jurisdiction over interlocutory orders involving receivers is limited to the
three types of order specified in section 1292(a)(2): orders appointing a receiver,
orders refusing to wind up a receivership, and orders refusing to take steps to
accomplish the purposes for winding up a receivership. (emphasis added)(citing
SEC v. Black,163 F.3d 188, 194-95 (3d Cir.1998)).

See a/so, S.E.C. v. Am. Principals Holdings, lnc.,B17 F.2d 1349, 1351 (gth Cir. 1987)

(holding that order authoring spin off of related partnerships by a receiver was not

appealable, as otherwise "viftually any order of the receiver within the scope of its

jurisdiction would be potentially appealable")

Thus, this limited exception seems clear as to what it permits to be appealed

based on the plain wording of S 33(bX2).
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C. The Collateral Order Doctrine

Finally, as the Appellant referred to the "collateral order doctrine" in his Notice of

Appeal in S. Ct. Civ. NO. 2015-0009, that issue needs to be briefly addressed as well.

Again, Enrietto is helpful, which noted this judicially established exception in 1949 by

the Supreme Court, holding in part, suprai

To fall within the exception, an order must at a minimum satisfy three conditions.
First, it must conclusively determine the disputed question; second, it must
resolve an important issue completely separate from the merits of the action; and
third, it must be effectively unreviewable on appeal from a final judgment. ld. at
319 (citations and quotations omitted).

As this Couft noted further:

Fufthermore, a failure to meet even one of the three factors renders the doctrine
inapplicable as a basis for appeal, no matter how compelling the other factors
may be. ld.

Regarding the third prong of this test, this Court in Enrietto held that if the order being

challenged could still be reviewed at a later date, then the collateral order doctrine did

support a finding of appellate jurisdiction even if reversing the order in question at a

later date meant ordering a new trial on all issues. ld. at320.

ll. Argument

With this applicable law in mind, it is respectfully submitted that there is no

appellate jurisdiction for either appeal, which will each be addressed separately for the

sake of clarity.

A. The Lease Appeal

As for the Lease Appeal, neither Order being appealed involves an interlocutory

injunction, as neither is directed to a party, nor is either enforceable by contempt.

lnstead, these Orders merely upheld the propriety of a Plessen Board Meeting and the
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validity of the lease approved at that meeting. Finally, these Orders did not accord or

protect any relief sought in the Amended Complaint or the Amended Counterclaim. See

Exhibit 4.

The Lease Appeal also does not involve the (1) the appointment of a receiver, (2)

the refusal to wind-up a receivership or (3) the refusal to take steps to wind up the

receivership, so it is not an order under S 33(bX2).

Moreover, even if the Plessen/KAC lease is set aside on appeal, the Plaza West

store will just be closed at some later date after the claims are heard, as discussed in

the Appellee's Opposition to the Motion to Stay, which is incorporated herein by

reference, so this appeal does not meet the third prong of the "collateral order doctrine."

Thus, there is no basis for appellate jurisdiction to hear the Lease Appeal.

B. The Liquidation Appeal

As for the Liquidation Appeal, it must be first noted that both parties agreed to the

dissolution of the parlnership, each submitting their own proposed plan. See Exhibit 4.

The Liquidation Appeal (on file with the Court) simply challenges two aspects of the final

Liquidation Order-the handling of the partnership assets located at Plaza West store

and the fee allocation related to the litigation against the landlord of St. Thomas store.a

These challenged parts are not orders addressing injunctive relief, as they are not

addressed to a party, but to the dissolution process, nor are they enforceable by

contempt. lnstead, these provisions are just part of a comprehensive order setting forth

a process to dissolve the partnership under the Revised Uniform Partnership Act

(RUPA), codified in Title 26 of the Virgin lslands Code.

a A th¡rd issue, the employment of the other partner's sons, has been resolved by the
parties. See Exhibit 4.
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While the Amended Counterclaim seeks dissolution as alternative relief if it was

determined that a paÍnership existed (See Exhibit 4), the Appellant's appeal of a

portion of the dissolution order, if permitted, would basically mean that every single

aspect of a partnership dissolution order, as well as any decision and act of the Master

in effectuating the dissolution, would be instantly appealable.5 lf the Legislature

intended that result, it would have simply added an appeal of a partnership dissolution

order to the list of permitted interlocutory appeals, like it did for allowing appeals of

certain actions taken by receivers.

ln short, transforming a partnership dissolution order involving the validity of a

lease or the sale of partnership assets into an interlocutory injunction order would allow

this exception to swallow the final judgment rule. lt is respectfully submitted that the

Liquidation Appeal is not an interlocutory injunction order.

Moreover, the Liquidation Appeal does not involve the (1) the appointment of a

receiver, (2) the refusal to wind-up a receivership or (3) the refusal to take steps to wind

up the receivership, so it is not an order covered by S 33(bX2).

Finally, the Liquidation Order also fails to meet the third prong of the collateral

order doctrine. ln this regard, the portions of the Liquidation Order challenged by the

Appellant can all be easily dealt with on appeal at the appropriate time.

Even if the Plessen/KAC lease is set aside on appeal, the Plaza West store will

just be closed at some later date after the claims are heard, as discussed in the

5 lf that view were adopted, acrimonious partnership dissolutions (like this one) would
seldom proceed smoothly. See e.9., Pemstein v. Pemstein, No. G030217, 2004 WL
1260034, at *1 (Cal. Ct. App. June 9, 2004), reh'g denied, review denied, (when a
parrtnership dissolution action is but one small piece of the underlying disputes
(comprised of several consolidated complaints and cross-complaints), interim orders are
not appealable as dissolution cannot be achieved by piecemeal decision-making).
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Appellee's Opposition to the Motion to Stay, which is incorporated herein by reference.

lndeed, even if the Appellant prevails in his novel argument that the court below erred

by not appointing a receiver for Plessen and then directing this receiver to sever off the

real propefty upon which the Plaza West store is located so the two paftners can bid on

it as a partnership asset (paying Plessen $10.00 for this purchase), that scenario can

still take place, as the dissolution order does not involve Plessen selling its property as

part of the dissolution process.

Since all of these issues are still reviewable later, jurisdiction under the "collateral

order doctrine" is not implicated either for the Liquidation Appeal.

lll. Conclusion

Thus, for the reasons set forth herein, while this Courl has wide latitude in setting

its appellate jurisdiction, it is respectfully submitted that these appeals do not meet any

of the criteria for review of these interlocutory appeals.

Dated: February 22,2015 /s/ Joel H. Holt
Joel H. Holt, Esq.
Bar No. 6
Law Office of Joel H. Holt, P.C
Counselfor Appellee
2132 Company Street,
Christiansted, Vl 00820
Email: holtvi@aol.com
Tele: (340) 773-8709

Carl J. Hartmann lll, Esq.
Co-Counsel for Appellee
5000 Estate Coakley Bay, L-6
Christiansted, Vl 00820
Email: carl@carlhartmann.com
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FATHI YUSUF and LINITED CORPORATON,

Defendants/Counterclaimants

v.

WALEED HAMED, WAHEED HAMED,
MUFEED HAMED, HTSHAM HAMED, ANd

PLESSEN ENTERPRISES, INC.

Counterclaim Defendants.

CIVIL NO, SX-I2-CV-370

ACTION FOR DAMAGES, etc.

MEMORANDUM OPINION

THIS MATTER is before the Court on Defendant/counterclaima¡rt Fathi Yusuf s Motion

to Nullify Plessen Enterprises, Inc.'s Board Resolutions, to Avoid Acts Taken Pursuant to those

Resolutions and to Appoint Receiver and Brief in Support ("Motion"), filed May 20, 2014; and

Plaintiffs Opposition, filed May 27,2014. For the reasons that follow, Defendant's Motion will

be denied.

FACTUAL BACKGROUNI)

Plessen Enterprises, Inc. ("Plessen") is a closely held corporation jointly and equally

owned by the Hamed and Yusuf families. Motion, at 1.1 Plessen owns various assets, including

t Fathi Yusuf states that he is personally the owner of l4%o of Plessen's stock. Motion, Exhibit K, tf l.
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the real property on which PlazaExtra-'West is located. 1d. Plessen is a Counterclaim Defendant

in this case by virtue of the Counterclaim of Defendants Fathi Yusuf and United Corporation.

On April 28, 2014, Plaintiff served Defendant Yusuf with a Notice of Special Meeting of

Board of Directors of Plessen Enterprises, Inc, ("Notice") to be convened at l0:00 a'm. on April

30,20l4.Motion, at 4 (Exhibit A).2 On April 29,2014, Yusuf responded to the Notice in writing

by pointing out the defîciencies of the Notice a¡d demanding that the meeting not take place. Id.

(Exhibit B). Defendant Yusuf moved to enjoin the meeting by emergency motion filed at 8:19 a.m.

on April 30,2014. That motion came to the attention of the Court after the meeting had concluded

and the motion had become moot.

At the special meeting, Plessen's board of directors, over director Yusuls objection,

adopted Plessen Enterprises, Inc. Resolutions of the Board of Directors ("Resolutions") (Motion,

Exhibit G) wherein the board: l) ratified and approved as a dividend the May 2013 distribution of

$460,000 to Waleed Hamed; 2) authorized Plessen's president, Mohammad Hamed, to enter into

a lease agreement ("Lease") with KAC 357 , Inc. for the premises now occupied by Plaza Extra-

West; 3) authorized the retention of Attorney Jeffrey Moorhead to represent Plessen in defense of

2 Defendant Yusuf claims that his son Maher ("Mike") is a di¡ector of Plessen, and that failure to notifo him of the

special meetingrenders all actions therein nutl andvoid. Motion, at 6, n.3. As proof that Mike is a director, Yusuf

rìt"r u February 14,2013 "List of Corporate Officers for Plessen" from the electronic records of the Department of
Licensing and Consumer Affairs. Motion, at 6, n.4, Exhibit D; and presents a Scotiabank account application

information form wherein Mike is designated "Director/Authorized Signatory" on Plessen's account.
plaintiff denies that Mike is a director, relying upon Plessen's Articles of Incorporation which name Mohammad

Hamed, Waleed Harned, and Fathi Yusuf as the only tlree di¡ectors. Opposition, Exhibit A. Plessen's By-Laws state

that the number of directors can be changed only by majority vote of curent directors. Opposition, Exhibit B, Section

2.2. plessen director Waleed Flamed declares: "There have been no resolutions of the Board or votes by the

shareholders ofPlessen Enterprises, Inc. that have ever changed these three Directors as provided for in the articles of
incorporation over the last26years." Opposition, Exhibit 1, Declaration of Waleed Hamed. Defendant Yusuf concurs:

"Untiì the Special Meeting of the Board of Directors of Plessen was held on April 30,2014, there had no meeting of
the directors or shareholders of Plessen since its formation in 1988." Motion, Exhibit K tTl5.

As such, and for the limited purpose of addressi¡g this Motion, the Coutl finds that Plessen has three directors:

Mohammad Hamed, Waleed Hamed, and Fathi Yusuf.
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the Counterclaim filed against it in this action and in defense of the separate action (Yusuf v.

Hamed, et al.) filed relative to the May 2013 distribution to Waleed Hamed; 4) authorized the

president to issue additional dividends to shareholders, up to $200,000, from the company bank

account; and 5) removed Fathi Yusuf as Registered Agent, to be replaced by Jeffrey Moorhead.

By his present Motion, Defendant Yusuf objects to Plaintiff's service of the Notice of the

special meeting one business day in advance as "an obvious attempt to avoid judicial scrutiny of

an action that... was unlawfi:l and an end-run around pending litigation between the Hamed and

Yusuf families." Motion, at 4-5. Further, Defendant argues that the Notice violated Plessen's By-

Laws which require that the corporate secretary, Yusuf himself, issue notices of meetings' Motion,

at 4 (Exhibit c, $$ 3.4,7.2).

Plaintiff responds that Plessen's By-Laws require only that the meeting take place on at

least one day's notice if the directors are served by hand-delivery. Opposition, al l-2 (citing Exhibit

B, $ 2.6). Since director Yusuf was personally served with the Notice two business days prior to

the special meeting, the By-Laws' notice requirement was satisfied. Plaintiff notes that the By-

Laws allow the president to serve notice upon directors if the secretary "is absent or refuses or

neglects to act." Opposition, Exhibit B, $ 7.2.8).

Defendant Yusuf s Motion focuses on the substance of the Resolutions adopted by the

board of directors at the April 30, 2014 special meeting. Primarily, he argues that the board's

approval of the Lease with I(4C357, Inc., a newly formed entity of the Hamed family, is not in

Plessen's best interests and constitutes an act of selÊdealing by the interested directors designed

to position the Hamed family to benefit upon the proposed winding-up of the Hamed-Yusuf
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partnership.3 Defendant notes that a corporâte transaction involving interested directors can

survive only if it meets the "intrinsic fairness test," in that ". ..the transaction was entirely fair to

the corporation," Motion, at ll, 10.

Defendant Yusuf argues that interested directors Mohammad Hamed and Waleed Hamed

cannot demonstrate that the Lease is intrinsically fair to Plessen for the following reasons: 1) The

Lease does not become effective "until some unspecified date in the future," namely when the

current tenant, Plaza Extra-West, ceases operations. This provision creates a "poison pill...

designed to dissuade any outside investor from bidding to acquire the Plessen property that is

subject to the Lease." (Motion, at l2).2) Unlike most comrnercial leases, the Lease requires no

personal guarantees, an omission which could jeopardize Plessen's ability to collect outstanding

rent because the "Hameds can simply walk away." (Id.at 13). 3) The Lease's assignment clause

allows KAC357, Inc. to freely assign its interest as tenant without the consent of Plessen, raising

the potential of an unqualified future tenant. (Id. at A);4) The Lease contains a rent structure with

increases pegged to the Consumer Price Index, which does not allow Plessen the ability to

renegotiate rents in the event KAC 357, Inc. exercises its option to renew after the initial ten-year

term has concluded. (Id ). 5) The ínsurance provisions of the Lease do not require the tenant to

maintain hazardinsurance in the amount of full replacement value, including windstorm coverage-

Id. at 14-15.

Defendant Yusuf also challenges other actions of the Plessen board, including its retention

of Attorney Jeffrey Moorhead "with absolutely no discussion at the sham meeting." Motion, at 16.

3 Competing proposals for tle winding-up of tle Hamed-Yusuf partnership are pending before the Court. One feahre
of Plaintiff Hamed's proposal contemplates Plaintiff continuing to operate Plaza Extra-West in its existing premises

on real property ofPlessen.
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Yusuf also objects to the board's authorization to pay shareholder dividends, and asks the

Court to expand the scope of the April 25,2013 Preliminary Injunction to enjoin future payment

of dividends to Plessen's shareholders without vote of shareholders. Id at 17.

Defenda¡rt Yusuf fuither notes that procedural requisites of 13 V.I.C. $$ 52-55 were not

met in the board's replacement of Yusuf as Plessen's resident agent, and argues that the board

action should be nullifred accordingly. Id. at 18.

Defendant Yusef finally asks the Court to appoint a receiver to oversee the dissolution of

Plessen due to the mutual distrust between the Yusuf and Hamed families and the unworkable

managerial situation that is the result. /d

Plaintiff responds that Plessen's Lease with KAC357, Inc., contingent on the cessation of

Plaza Extra-West operations, is objectively fair and benefits Plessen in that it ensures that the

corporation's property will not become vacant, and provides a continued rental income stream to

Plessen. Opposition , at 4.ln light of Yusuf s objection to the lack of personal guarantees by the

principals of KAC357,lnc., Plaintiff has caused the Lease to be amended to provide his own

personal guarantee in the event of the monetary default of KAC357,Ínc. Id. Exhibit 2'

Plaintiff asserts that the Lease provision setting initial rent at $710,000 per year is

commercially reasonable as is pegging increases, in the manner of many commercial leases, to the

Consumer Price Index.Id. at 4. Plaintiff discounts Defendant's concern regarding the Lease's

assignment clause, noting that KAC3 57,Inc. remains liable for performance of the Lease terms,

now personally guaranteed by Plaintiff. Id. at 4.
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Plaintiff has responded to Defendant's concern regarding hazard insurance coverage by

increasing to $7,000,000 the property insurance coverage on the premises, including as an

escalator clause such that Plessen will never become a co-insurer of the property, Id, Exhibit2.

In sum, Plaintiff contends that the Lease approved at the special meeting of the Plessen

board, notwithstanding its benefits to interested directors, is intrinsically fair to Plessen.

Plaintiff argues that the board's decision to remove Yusuf as Plessen's registered agent was

appropriate and necessary in light of Yusuf s activity to the detriment of Plessen. Specifically,

Yusuf initiated legal action against Plessen, served legal process on himself as resident agent

without notifying Plessen's board, and then represented to the Court that Plessen was in default.

Id. at4-5.

Similarly, Plaintiff submits that the board's retention of Attorney Moorhead for purposes

of defending Plessen in litigation initiated against it by Yusuf in this case and by Yusuf s family

in the derivative action, not as general counsel as Defendant asserts, serves the best interests of

Plessen. Id. at 5.

Plaintiff argues that the legality ofthe Resolution ratifying the prior distribution to Waleed

Hamed as a corporate dividend, now the subject of the derivative action pending before Judge

\Villocks, and of the Resolution authorizing additional dividend payments are more appropriately

addressed in the sha¡eholders' derivative litigation. ^Icl.

Finally, as to Defendant's claim that the appointment of a receiver is a necessity to

effectuate the dissolution of Plessen, Plaintiff argues that o'a receiver is not needed... as the

corporation functions just like it is supposed to" and produces "a positive cash flow." Id, at,6.Even
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if the Court were to appoint a receiver, Plaintiff submits that, pursuant to l3 V'I.C $$ 193-95, such

appointment would not undo the board's prior actions. Id. at 5.

DISCUSSION

As a threshold matter, the Court considers whether Ptaintiff and Plessen's board of

directors follor¡ed proper procedures, in accordance with Plessen's By'Laws, in scheduling and

conducting the April 30,2014 special meeting on two days' notice.

When determining the legality of a corporation's actions, courts in the Virgin Islands

examine whether the language of the corporation's bylaws "is clear and unambiguous... [and] we

will follow their plain meaning and abstain from imputing language or interpretations that are not

in accordance with their plain meaning." lleary v. Long Reef Condominium Association,5T Y.l.

163,169-70 (V,I. 2012). A "corporation's by-laws establish rules of internal governance, which,

like contracts and statutes, are construed according to their plain meaning within the context of the

document as a whole." Id. citing Isaacs v. Amerícøn lron & Steel Co.,690 N.W'zd373,376 (Minn.

Ct. App.2004).

Section 2.6 of Plessen's By-Laws (Opposition, Exhibit B) states that "'Written notice of

each special meeting of the Board of Directors shall be given to each Director by.. ' hand-

delivering that notice at least one (1) day before the meeting." Plessen's board effectuated hand-

delivered service of the Notice upon Defendant Yusuf on April 28,2014, two days before the

special meeting, clearly satisfying the plain language of Plessen's By-Laws'

As to Defendant's contention that only he, as Plessen's secretary, was authonzedto give

notice of corporate meetings, $ 7.2(B) of the By-Laws allows Plessen's president to give such
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notice "if the Secretary is absent or refuses or neglects to act." Nothing has been presented to

suggest that Defendant Yusuf, as Plessen secretary, was absent or refused or neglected to act, but

it is clear that any request to Yusuf to provide notice of the meeting would have been futile, It is

not necessæy to determine whether the circumstances constituted a triggering of the right of the

corporate presidentto provide notice, as the pulpose of the notice provision is for all directors to

be timely advised of the calling of a special meeting. That occurred here as all directors, including

Yusuf, attended the special meeting. It is also noted that the By-Laws provide ($ 7.2.C) that a

director may waive notice of a meeting. Yusuf s appearanae and participation in the meeting may

constitute a waiver of the notice requirement.

l. The Lease

More importantly, the Court must examine the "lynchpin" of Plaintiff s plan for winding-

up the Hamed-Yusuf paftnership, the Lease between Plessen and I(4C357, [nc. Defendant aÌgues

that the Lease execution by Plessen's board, dominated by the Hamed family, with KAC357, Inc.,

controlled exclusively by the Hamed family, constitutes a "blatant act of self-dealing."

The general rule is that "a majority shareholder has a fiduciary duty not to misuse his power

by promoting his personal interest at the expense of the corporate interests." United States v.

Byrum, 408 U.S. 125 (1972); see also, Overfield v. Pennroad Corporation, 42 F.Supp. 586

(E.D.Pa.l941). Adherence by the majority interest to a fiduciary duty of strict faimess is

particularly critical in the context of a closely-held corporation.

Controlling shareholders are allowed to engage in self-dealing if the transaction is

intrinsically fair to the corporation. See Sinclair Oil Corp. v. Levien, 280 
^.2d 

717,719-20

(Del.197l). However, "those asserting the validity of the corporation's actions have the burden of
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establishing its entire faimess to the minority stockholders, sufficient to 'pass the test of careful

scrutiny by the courts.' " Matter of Reading Co.,7ll F.2d 509, 517 (3d Cir. 1983) (citing Sínger

v. Älagnavox Co'380 A,2d 969,976-77 (Del.l977).

In assessing the faimess of a corporate transaction, courts consider the transaction's price

or consideration involved as well as the transaction's effect on the corporation's status quo

following the implementation of the transaction. See In re Athos Steel and Aluminum, Inc. 7l B.R.

52 (8.K. E.D. Pa, 1987); Reífsnyder v. Pittsburgh Outdoor Advertising Co., '152 A.2d 894 (1959).

Courts in the Third Circuit are less prone to examine the suspicious circumstances

surounding the transaction or the advantage conferred on the self-dealingprty- In re Athos Steel

and Aluminum, Inc. 7l B.R. at 542 ("The real crux of Athos Steel minority shareholders' objection

is their assertion thæ the transaction was designed primarily to give D. Wechsler control of Athos

Realty. However, I conclude that the intent to control Athos Realty, by itself, was not improper as

to the Athos Steel minority shareholders.")

Instead, courts examine the adequacy and fairness of the consideration when determining

whether the transaction was objectively in the corporation's best interest. ("Nothing in the

evidence indicated thatthe purchase price ofthe Athos Realty stock was unduly high, thus granting

Ash and L. Wechsler a windfall profit.") Id, at 541.

After carefully scrutinizing the Lease between Plessen and KAC357,lnc., the Court

concludes that thc transaction is intrinsically fair to Plessen and that the transaction serves a "valid

corporate purpose." Id. at 542, The Court looks not to the benefit conferred upon the majority

directors but rather on the potential beneficial or negative effects on the corporation. Defendant's

contention that the Lease is unfair because it does not become effective until "some unspecified
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date in the future" reflects Defendant's concern with the advantage the Hamed family reçeives in

winding up the partnershiP.

Business decisions to maintain the status quo have passed the intrinsic fairness test in

several circumstan ces. Cf Enterra Corp. v. SGS Associates, 600 F.Supp. at 687-90 (upholding a

,.standstill" agreement); Reifsnyder v. Pittsburgh Outdoor Advertising Co., supro. ln In re Athos

Steel, the Court held that maintaining the status quo "was perfectly fair and proper as to the Athos

Steel minority shareholders." In re Athos Steel and Aluminum, Inc.7l B'R. at 542

The Lease states that "there is currently a partnership between Fathi Yusuf and Mohammad

Hamed operating a grocery business in the Demised Premises. The Tenant shall not be granted

possession of the Premises so long as the partnership is in possession..." Lease, nn '4. The Court

does not regard this Lease provision as detrimental to Plessen. This provision maintains the status

quo, protecting Plessen from the prospect of holding vacant commercial property and preserving

the right of the Hamed-Yusuf partnership to continue to operate its Plaza Extra-West store, as the

partnership winds up. Further, it guarantees future income stream to Plessen (for a minitnum term

of ten ysars, with options that may extend the rental income for 30 years. Lease, fi 2.1t2.5).

By demonstrating that the corporate action effectively maintains the status quo and insures

to Plessen long-term rental incorne, Plaintiff has met his burden to establish that the Lease is

int¡insically fair to Plessen. This finding disregards any benefit to lhe majority directors and instead

determines the intrinsic fairness of the transaction to Plessen, which benefits from a long-term

guaranteed income stream notwithstanding the imminent dissolution and cessation of business of

the Hamed-Yusuf partnership, which might otherwise result in Plessen facing the prospect of

holding vaçant its large commercial space on St. Croix's west end in a depressed economy.
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Defendant does not argue that the Lease rent ($55,000 per month) is unfair (as it comports

with the rent set for the partnership's Plaza Extra-East store by United Corporation). Rather,

Defendant does object to rent increases being pegged to the Consurner Price Index. However, this

is a relatively common feature in comrnercial leases and is not deemed unreasonable. Therefore,

the consideration Plessen is to receive under the Lease is deemed reasonable . See In re Athos Steel

and Aluminum, [nc.71 B,R. at 541

The legitimate concern of Defendant raised in reference to the lack of a personal guarantee

is resolved by Plaintiff s assurance of the Lease amendment by which Hamed will personally

guarantee the tenant's performance. Opposition, Exhibit 2. The Court considers such a guarantee

to be a necessary component of the determination that the Lease is intrinsically fair to Plessen.

Despite the lack of civility and mutual respect demonstrated again between the partners by

PlaintifPs clandestine operation to notice and conduct the Plessen special meeting and approve the

Lease with the new Harned entity, Plaintiff has met his burden to establish that the Lease is

intrinsically fair, from a business standpoint, to Plessen and its minority shareholders.

2. The Distribution

Defendant objects to the board's Resolution ratifuing and approving as a dividend the May

2013 distribution of $460,000 to Waleed Hamed. This distribution is part of the subject matter of

a shareholders derivative action currently pending before Judge Harold Willocks (Yusufv. Hamed,

et al., SX-13-CV-120). As such, the Court declines at this time to make any findings of fact or

legal determinations regarding the propriety of this distribution, as the ¡esolution of this issue is

more appropriately before another judicial officer.

0t/r2/201.s
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3. The Retainer

In objecting to Plessen's decision to retain Attorney Jeffrey Moorhead as counsel for two

matters in litigation, Defendant argues that he was not consulted, that Attomey Moorhead received

a retainer check prior to the April 30,2014 meeting, and that there was no discussion concerning

Attomey Moorhead's qualifications. Plaintiff responds that the board voted to retain Attorney

Moorhead to defend Plessen in the instant action and the shareholders derivative suit only, not as

corporate general counsel.

Inadifferent context, inCay Divers, Inc. v. Raven,22V.l. 158, 165 (D'V.I. 1998), the

District Court held that "...the mere fact that an insurance

company retains an attorney to represent an insured against a lawsuit does not mean the attorney is

also the insurance company's attorney, capable of binding the caffier" (citatíons omitted). While

Cay Divers dealt with the question of whether a settlement agreement of an insured bound the

insurance company that retained counsel to represent the insured, it also sets forth the principle

that a corporation can limit an attomey's scope of representation to a particular action.

In this case, Plessen retained and authorized payment to Attomey Moorhead for the

expressly defined and timited pu{pose of defending Defendants' Counterclaim against it in this

action and in defending Plessen's interests in the derivative action brought by Defenda¡rt Yusuf s

son. Clearly, it is in Plessen's best interests to have legal representation in litigation agaínst it.

Plessen's By-Laws neither address nor require that counsel retained for particular limited purpose

have his qualifications extensively vetted. See Opposition, Exhibit B, $ 7.3 þertaining to board

appointed general corporate counsel). As such, the Court will not interfere with the board's

decision to retain Attorney Moorhead in defending Plessen in the referenced actions.
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4. The Dividends

During the April 30,2014 special meeting, the Plessen board authorized dividend payments

of $100,000 each to Hamed and Yusuf. Defendant asks the Court to expand the scope of the

existing Prelirninary Injunction entered in this case with respect to the Hamed-Yusuf partnership

to preclude the issuance of future dividends to Plessen shareholders without prior shareholder

approval. Plessen's interests and operations are not a subject of the Preliminary Injunction.

The dividend in question was paid to both Hamed and Yusuf,a As such, there is nothing

intrinsically unfair to Plessen, Plessen's minority director or Plessen's shareholders with relation

to the issuance of these dividends. The Courl will not nullifr the issuance of dividends to Plessen

shareholders on the basis of the reasons asserted, and will not at this time extend the Preliminary

Injunction to cover assets and operations of Plessen, that do not have a direct present impact on

the Hamed-Yusuf partnership and the operations of the Plaza Extra Supermarkets.

5. The Resident Agent

Defendant objects to the board's decision to remove Yusuf as Plessen's resident agent,

arguing that the procedures set out in 13 V.I.C. $$ 52-55 have not been followed, in that the

corporate secretary did not first sign off on the removal, and the board did not obtain, hle and

certify the resignation of the cunent resident agent. Motion, at 18. Plaintiff responds by arguing

that Yusuf sued Plessen, e'served himself without telling anyone else. .." and then argued to the

Court that Plessen was in default. Opposition , at 4-5.

a Notwithstanding the question as to whether Mohammed Hamed and Fathi Yusuf individually each own 50Vo of
Plessen stock, it is undisputed that the stock is owned 50% each by the Hamed and Yusuf families.

0r/r2/201s
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Defendant has not replied to Plaintiffs Opposition and this allegation of Plaintiff is

uruefuted. If accurate, Yusuf s actions appear to be in breach of his the fiduciary obligation owed

to Plessen as a director and as Plessen's registered agent. See In re Fedders North America, Inc.

405 B.R. 527, 540 (Bankr. D. Del. 2009) (A breach of "the duty to act in good faith...may be

shown where the director 'intentionally fails to act in the face of a known duty to act, demonstrating

a conscious disregard for his duties.' ")

Further, Defendant Yusuf s contention that he, as secretary, needed to first sign off on his

own dismissal before being removed as resident agent, is unpersuasive, and would tie the hands of

a corporate board in the face of a renegade a corporate officer who would be permitted to act with

impunity, protected by a corporate procedural forrnality - an unworkable scena¡io that was clearly

not intended by the Legislature.s

On the basis of the facts and argument of record, the Court will not rescind the board's

Resolution to remove Yusuf as Plessen's resident agent. The record is devoid of information

concerning the implementation of the Resolution's directive that "the President shall report to the

USVI Govemment that henceforth, Jeffrey Moorhead shall be the Registered Agent," and no

findings are made with regard to such reporting,

5 "Upon the filing of two copies of such resoh¡tion in the office of the Lieutenant Govemor, each signed by the
president or vice-president and the secretary o¡ an assistant secretary ofthe corporation and sealed with its corporate
seal, the Lieutenant Governor shall certi$' one copy under his hand and seal of office and ttre certified copy shall be

filed in the <¡flìce of the clerk of the district court in the judícial divísjon in which the articles of incorporation are

filed," l3 V.I.C. 5 52
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6. The Receiver

Defendant argues that Plessen's corporate deadlock requires the appointment of a receiver

to supervise its liquidation. Motion, at 18.

Among other situations which may warrant or requìre a court of equity

to appoint a receiver to liquidate a solvent corporation is a deadlock between

contending factions seeking to control and manage a corporation, abandonment

of corporate functions, failure of corporate purposes, and gross fraud and

mismanagement on the part of directors and controlling stockholders involving a
breach on their part of the fiduciary or quasi-fiduciary duty owed to minority
stockholders.
Campbellv. Pennsylvania Industries, gg F, Supp. 199,205 (D. Del. 1951)'

Recognizing the persistent deadlock between the parties, it is nonetheless premature to

appoint a receiver for Plessen at this time. The winding-up of the Hamed-Yusuf partnership must

take priority over Plessen's (relatively modest) intemal disputes. When the Hamed-Yusuf

partnership winding-up process is established and in effect, the need for and the propriety of a

Plessen receivership may be revisited as may then be appropriate.

CONCLUSION

The Court finds that Plaintiff did not violate Plessen's By-Laws in providing Notice of the

April 30, 20i4 special meeting of the Plessen board of directors. The Lease between Plessen and

KAC357, Inc. acco¡ding to its terms, with Hamed's personal guarantee of the tenant's

performance, is intrinsically fair to Plessen. The May 2013 distribution to Waleed Hamed,

ostensibly approved and ratified as a shareholder dividend at the April 30, 2014 special meeting,

is the subject of the derivative action pending before Judge Willocks where its validity can be more

appropriately determined. The board did not violate Plessen's By-Laws by retaining Attorney
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Jeffrey Moorhead to defend Plessen against Defendant's Counterclaim in the instant action and in

the shareholde¡ derivative action. The dividends authorized at the April 30,2014 meeting, shared

equally between Hamed and Yusuf, will not be disturbed. Likewise, the Court will not rescind the

board's Resolution to remove Hamed as Plessen's resident agent. At this stage, the Court will not

appoint a receiver to oversee the liquidation of Plessen.

In consideration of the foregoiÍg, an Order will enter simultaneously consistent with this

Memorandum Opinion,

Illy 22" ,2014
DOUGLAS A. BRADY
Judge of the Superior
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FOR PUBLICATION

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MOHAMMED HAMED by his authorized agent
WALEED HAMED,

PlaintifVCounterclaim Defendant,

CNIL NO. SX-I2-CV-370
FATHI YUSUF and I.JNITED CORPORATON,

Ðefendurts/C ounterclai mants

v.

V/ALEED HAMED, WAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, ANd

PLESSEN ENTERPRISES, INC.

Counterclaim Defendants.

ACTION FOR DAMAGES, etc.

ORDER

In accordance with the Memorandum Opinion in this matter issued this date, it is hereby

ORDERED that Defendant/counterclaimant Fathi Yusufls Motion to Nullifu Plessen

Enterprises, Inc.'s Board Resolutions, to Avoid Acts Taken Pursuant to those Resolutions and to

Appoint Receiver and Brief in Support, filed May 20,2014 is DENIED.

DATED: J
LL- 20t4.

DOUG A. BRADY
Judge ofthe
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IN THB SUPERIOR COURT OF THE VIRGIN ISLANDS

DTVISION OT ST. CROIX

CASE NO. sx.12-CV-370
MOEâ$IMED ÍIAMEID by lh rultorlæd r¡¡nr WALßED II MED

AcTToN TOR! DAI\{AGES; DT AL

Vs.

FATHI YUSUT and IJNITEI)
coRFoRATrON, ET AL

NOTICE
OF

ENTRY OF JUDGMENT/ORDER

TO: J9o¡,rrc,r,1rsA.iÇrr¡,mnnuuu-T, - E¡quiil¡loÑ. EIIGAR ROSI (clnrrudr¿:c@lolrríl.con)

NTzAtDSWæD,E$Q.¡ GREGOIYf,OI'GES, Esquire JUDGESANDMAGISIIATESoFTmSUIERIOR COL'BT

Esquire LAW CLERKS; LA\t LIERAR'Y; lT; R-ECORD B(þK

Pte¡sc t¡kc noúice th¡t o¡ DECEMBER 2014 McrrdnOrúan

entered by this Cor¡¡t ln the rbove-cndtlcd mrtter.

Plaintilf

I)efendant

)

)
)
I
)

)

)

Ç

MAnr ECXÀlIrt ESQ+ JüTIEY M(X)R[EAD'

Decembcr 5,2Ã14

*1

Dated:

ESTRELLA H. GEOR,GE (ACTING)

Clerk of the

IRIS D. CINTRON

EXHIBIT

¿
Pg
E 4

By:

COURT CLERK N

<_
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IN THE SUPERIOR COURT OF TIIE VIRGIN ISLAIÜIIS

DTWSION OÍ'ST, CROIX

MOHAMMED IIAMED by his authorized agent
WALEED HAMED,

Pl ainti ff/Cor¡nterclaim Defendant,

FATHT YLJSUF and UNITED CORPORATON,

Defendants/Counterc lai mants

v,

WALEED HAMED, WAIIEED IIAMED,
MUFEED HAMED, HISHAM IIAMED, And

PLESSEN ENTERPRISES, INC.

Cor¡nterclaim Defendants.

crvll, No. sx-12-cv-370

ACTION FOR DAI{AGES, etc.

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM OPINION AND ORDER

THIS IvÍATTER is beforc the Cor¡rt on DefendanVCorurterclaimant Fathi Yusufs Motion

for Reconsideration ('Motion for Reconsideration'), filed August 6, 2014; Plaintiffs Opposition

to Defendant's Motion for Reconsideration of this Court's luly 22"d Opinion and Order re the

Plessen April 30, 2014 Resolutions ("Opposition"), filed August 14,2014: and Fathi Yusuf s

Reply Brief in Support of Motion for Rcconsideration ("Reply to Opposition'), filed August 29,

2014, Yusuf asks the Cor¡rt to rçconsider its July 22,2014 Memorandum Opinion and Order ("July

22 Order') denying Yusufs May 20,2014 Motion to Nulliff Plessen Enterprises, Irc.'s Board

Resolutions, to Avoid Acts Taken Pursuant to those Resolutions and to Appoint Receiver ("Motion

to Nullifr"). For the reasons that follow, Defendant's Motion for Reconsideration will be denied.l

t For reasons unknowrU Defendant's Joint Reply Brief in Support of Motion to Nulli$ ("Initial Reply"), filed June

16,2014, $'$ not entered into the Court's file and u'as trot considcred by the Court in issuing its July 22 Order. Th¿t
brief is now E part of the Court's file arrd its substance has beør considered together with his Motion for
Reconsideration and Reply to Opposition in the Court's determination of whetler to amend its luly 22 Oñe¡.
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The July 22 Oñer determined" most significantly, that the new lease ("Lease") between

Plessen Enterprises, Inc. ('Plessen") and KAC347, Inc. ("the New Hamed Company") is

intdnsically fairto plessen and ttnt the transaction serues a "valid corporate pu{tose." Opinion, at

9. Defendant's Motion for Reconsideration suggests that the Court's lack of consideration of his

Initial Reply justifies relief. ("In light of the fact that the Cor¡rt did not read or consider the Reply,

Yusuf requests reconsideration of the Court's July 22,2014 Order denying his Motion. - . "XMotion

for Reconsideration, at 2.)

Defendant's Motion for Reconsideration was timely filed within fourteen (14) days from

thc entry of the contested order, pursuant to LRCi 7.3, applicable per Super. Ct. R. 7. A motion to

reconsider shall be based on: (l) intervening change. in cont¡olling law; (2) availability of new

evidence, or; (3) the need to correct clea¡ error or prevent manifest injusticc. The purpose of a

motion to reconsidor is to allow the court to correct its own erlors, sparing parties and appellate

oourts the burden of unnecessary proceedings. Charles v, Da1ey,799F.2d343,348 (7th Cir.l986);

See also United States v. Dieler,429U.S.6, 8 (1976).

DISCUSSION

It is u¡rnecessary to repeat in detail the factual background as the parties ate intimately

familia¡ with the history of their dispuûe, and as the history relevant to the issues in dispute in the

Motion for Reconsideration was fi,rlly described in the July 22 Order.2 The Court will review and

2 Bri"fly, at approximately 4:00 p.m,ou April 28,2}l4,PlaintiffHamed, as president of Plessen, sorved dirtcùor Yusuf

with a Ñotice õf Special Meeting of Boa¡d of Directors of Plessen to be convçned at 10;00 &m. on April 30, 2014'

Morion ro Nulliff, at 4 (Exh¡bit À1. Or April29,20l4, Yusuf responded to thc Notico in nrriting by pointing out the

deficiencies of the Notice and demanding that t}re meeting not tske plæ,e. Id (Exl¡¡bit B). Yusuf moved to enjoin the

mecting by emeryency motion filed at 8:19 a.m. on April 30, 2014, which reached the Court aftÊr the meeting had

concluãcd, renderÍng the motion moot. At the special meeting, Hamed and his son Waleed Hur¡e4 a majority of
Plessen's tb¡ee-member board of directors, over director Yusufs objectior¡ adopted Resolutions (1d. Exhibit G)
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examine the analysis, reasoning and substance of its luly 22 Order in light of Defendant's

arguments, proffered case law and factual allegations contained in his pÌesent filings, including

his previously filed Reply.

1. The Lease

The Court concluded that the newly executed Lease between Plessen and the New Hamed

Company passed the *intrinsic fairness" test. The parties agree that the burden rests with Hamed,

as the proponent of that bansaction in which majority direcüors are involved, to demonstrate that

the Lease is intrinsically fair to Plessen and its shareholders. Initial Reply, at2-5; Opposition, at

7. Yusuf argues that the L¡ase is not intrinsically fair, a point he addressed fully in his Motion to

Nulliô,.

As rcviewed in the July 22 ffier, contnolling shareholders arc not prohibited from

efigaging in self-dealing if the tansaction is intrinsically fair to the corporation See Sinclair Oil

Corp. v. Levien, 280 A.2d 7l7,7lg-20 (De1.1971). Howevet, "those asserting the validity of

the corporation's actions have the br¡rden of establishing its entire fairness to the minority

stockholders, suffrcient to 'pass the test of careful scrutiny by the courts.' " Matter of ReødingCo.,

711 F.Zd 509,517 (3d Cir. l9S3) (cttlng Sínger v. Magnavox Co., 380 A.}d969,97ç77

(Del.le77)).

It is well settled that "...motions for reconsideration should not be used as a vehicle

for reha^shing and expanding upon arguments previously presented or merely as an opportunity for

wherein the board: l) ratified and approved as a dividend the May 2013 disnibution of $460,000 to Waleed Hamed;

2) authorized Haned as Plessen's president to enter into the Lease with the New Hamed Company for the premises

now occupied by Plaa Er:ta-West; 3) authorized tle retention of Atorney Jeffiey Moorhead to represent Plessen iq

defense oithe Counterclaim in this aotion and in defense ofthe separate derivative action (Yusufv. Hamed, A al'); a)

authorized the president to issue additional dividends to shareholdcrs, up to $200,000, from tle company baak account;

and 5) removed Fatbi Yusuf as Regisûered AgenÇ to be replaced by Jeñey Moorhead.
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getting in one last shot at an issue that has been decided ." Nichols v. Wyndham Intern, Inc', 2002

WL 32359953, at il (D.V.I. November 18, 2002). As such, this ¡eview will only examine new

information and arguments prcsented subsequent to thc Motion to Nulliff that have not been

previously considered regarding the intinsic fairness of the Lease.

Defendant's Initial Reply restates several points it madc in its original Motion to Nullify-

arguments the Court reviewed and considered before issuing the July 22 Ordel,3 In discussing the

potential rurfaimess of the Lease's lack of personal guarantees, Defendant algues that "[t]he

absence of appropriate guarantees from each of the principals of the New Hamed Company. ' ' not

only impairs plessen's ability to enforce its long-term rent obligations... but also impairs its ability

to enforcc the indemnity provision in the lease." Initial Reply, at 7, Defendant argues that intrinsic

fairness requires that the principals of the New Hamed Company (Waleo4 lilaheed and Mufeed

Hamcd) personally guarantee the Lease, rather than only Mohammed Hamed, wtro has no actual

stake in the New Hamed Company, is aged with health problems, and who has substantial a.ssets

and a rcsidence in Jordan where he relocated afrer retiring from active participation in Plaza Exta

in the 1990's.

Although the Lease only contains the personal guarantee of Hamed, as opposed to his three

sons as principals of the New Hamed Company, in the absence of an intervening change in

controlling law or the presentation of new evidence, Defendant fails to persuade the Court that it

committed clear error in frnding that the Lease is intrinsically fair to Plessen. Hamed's personal

guarantee makes him (and his heir, adminishators and successors) liable in the event of a default

r ,.Lc¡se csxnot become effective rurtil some u.specified date.,." Motion to Nullify, at 12; Inítial Reply' at 6. "Ïhe
ront structure in the Hamod Lease is also problematic." Motion to NulliÛ, at 14; kritial Reply, at 7' The Court will
not reconsider iæ Order based upon these argumcnts previously made and considered'
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under the Leasc by the New Hamed Company. Hamed has a 50% interest in the subst¡ntial real

property and cash assets of Plessen itself, including the property that is the subject of the Lease-

Together with Hamed's 50% interest in the PlazaExtra partrership and its varied and substantial

assets, his personal guarantee is sufficient to protect Plessen from any potential loss in the event

that the New Hamed Company defaults on its obligations. As sucb the Court did not commit clear

error in finding that the Lease backed by the personal guarantee of Hamed is inüinsically fair to

Plessen.

Defendant also argues that the Cor¡rt erred in citing case law for the proposition that "the

üansaction's effect on the corporation's sf¿ras gao fotlowing the implemørtation of the

transaction', (July 22 etder,at 9) is a consideration when assessing the faimess of a transaction.

Reply ûo oppositiori, ãt 9, The application of the "intrinsic fairness" tost in In re Athas Steel and

Alumínum, bæ.71B.R. 525 (Bankr. E.D. Pa. 19S7) resulted in thc approval of a more egregious

example of an internal corporate takeover by majority shareholders than is present here-Tlte Athos

Court held" in full:

The traosaction clearly had a valid corporat€ purpose. B

oontnolling shareholders of both corporations, Aúos Realty

by Athos Steel. V/hen they determíned that they wished to s

pr.f""t business sense for Athos Steel to seek to purchase thc stock. The transaction

hlowø Athos Steel to acquire a valu¡ble asset and contol of a company which leased proPerty to

the corporation which is critical to its operation. It also accomplished, in effect, the maintenance of

tnr ri"rì" quo, ln the absence of a showing that there was overreaching ln setting the ærms of the

sale or t¡at Ure transaction harmed Athos Steel, the tansaction was perfectly fair and proper as to

the Athos Steel minority shareholders. Id. at 542'

The Bankruptcy Court clearly implied that maintenance of the status quo is a factor to

consider when analyzing whether a particular hansaction is intrinsically fair to the corporate entity

and minority shareholders. Defendant's suggestion that the Court "effectively created a new test,

namely 'whether the tansaction was objectively in the corporation's best interest,"' is without
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merit. Defendant has not provided case law or other support rebutting the Court's reasoning or

setting forth examples ofhow other courts have addressed similar grievances.

Yusuf argues that the Lea.se is not inEinsically fair, speculating that it locks up the property

"in a way that will make it less valuable to outside investors who wish to purchase the property."

Motion for Reconsideration, at 6. No outside potential invcstors are identified and no explanation

is provided as to why the existence of a 30 year leasehold income streûn on the Foperty represents

a disincentive to an outside investor. Yusuf states that his United Corporation is willing to purchase

the p¡operty, but only absent the encumbrance of the Lease, at a price to be determined by an

appraisal process. Id. His implicit speculation that such a purchase price may provide greater value

to Plessen than the læase does not render the Lease transaction intinsically unfair.

Defend¿nt fi¡¡ther argues in a cursory m¿umer that the Leasc is unfair because it fails to

require windstorm property insu¡ance coverage. Id. atT.Hazard insu¡ance is required under the

Lease for all other risks in coverage limits of $7,000.000. The Lease tcquires that the Tenant is

obligated to restore the premises promptly in the event of ca.sualty damage, including windstonn.

Lease, 1117.2: 17.4,By these provisions and as a whole, the Lease is not unfair to Plessen and its

sha¡eholders.

Yusrrf argues that it is unfair "that a core asset of Plessen should be tied up for as many as

30 years by a sweetheart lease made with one ownership faction that is adamantly opposed by the

other faction." Reply to Opposition, at 8-9. Yet, 'þing up" a core asset of the co¡poration by means

of a long-term lease with appropriate terms assuring market rents benefits all sha¡eholders. The

"sweetheart" aspoct of the transaction does not relate to its terms and the benefits to Plessen and

its sha¡eholders, but rather the real crux of the adamant opposition to the üansaction of the Yusuf
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sha¡eholder faction relates to the fact that the Lease gives the tenancy to the New Hamed Company.

The fac! by itself, that the transaction was designed primarily to allow the m{ority director

sha¡eholders to obtain the leasehold interest in Plessen's property does not make it improper a-s to

the interests of the minority director shareholders.a

Here, where the terms of the Lease a¡e shown to be intrinsicatly fair to Plessen and its

shareholders, the Court will not rcconsider and amend its July 22 Order. Nonetheless, this denial

of Defendant's Motion for Reconsideration on the basis of its legal sufficiency and inhinsio

fai¡ness will be issued without prejudice to the Court's right to issue an order at some futtue date

to nullifl or otherwisc altcr the scope or terms of the læase in the event that such relief appears

necessary and appropriate in the process of the winding up of the Hamed-Yusufpartrership' or as

othenrise may be recommend"d by the Master or by any rccciver who may in the future be

appointcd to oversee the operations of Plessen.

2. The DistrÍbution

Defendant argues that the Cou¡t did not address the case Moran v. Edson,492 F.2d 400

(3d Cir. |g74),whichholds that "...misappropriation of corporato monËy by a director forhis own

benefit can only be validated by 'unanimous ratification by the sha¡eholders"' lnitial Reply, at E

(citing Moran,492F.2d at 406). Defendant objects to the Resolution adopted by the Plessen

directors ratifying and approving as a dividend the May 2013 distribution of $460,000 to Waleed

Hamed. Defendant disagrees with the Court's conclusion that "[t]his dishibution is part of the

1 See Athos Steel,'ll B.R, at 542: "The real crux of Athos Steol mins¡ty shareholders'objection is their assøtion that

the tansaction was desiped primarily to give D. Wechsler control of Athos Realty. However, I conclude that the
intent to control Athos Rcaþ, by itse[[, was not improper as to the Athos Steel minority sha¡eholders."



,: jiiÊ1ir!. i Ì:::ir!ilÍj

, , ti I i

0t/L2/2015

itrlt :i ! :¿.,:lì::s¡_: i:
¡il-iÈ ii-- I E i'il 'rlMohammad Haned, by Waleed Hamedv. Fathí Yusuf and United Corporatioq SX-12-CV-370

MEMORA}.IDUM OPINION AND ORDER
Page 8 of 12

subject rnatter of a sha¡eholders derivative action currentlypending before Judge Harold Willocks

(yusuf v. Hamed, et al., SX-13-CV-120). As such, the Court declines at this time to make any

findings of fact or legal determinations regarding the propriety of this distribution..." Motion for

Reconsideration, aI 7 -8.

Defendant provides no statutory support or binding casç law for the argument that this

Corut should act on this issue, unless "...it would invade Judge tüillock's exclusive province-.."

Motion for Reconsideration, at 8.s Defendant's citation to Moran is of no assistance to the

immed,iate question relating to the propriety ofthis Cor¡rt addressing the merits of a separate action

now pending before another trial coun.

Judge Willocks is currenfly presiding over a pending derivative action filed on behalf of

plessen and its sha¡eholders, the substance of wtrich concems the transfer in question. Before this

Couf is the Hamed-yusuf partnership dispute and impending wind-up, wherein Plessen has been

recently impleaded as a third party Counterclaim Defendant. In its luly 22 Ordsr, the Cotut

declined to make findings of fact or legal determinations relative to the issue of the alleged

misappropriation pending before another Court. Nothing Dcfendant has presentod in his Initial

Reply, Motion for Reconsideration or Repty to Opposition provides a basis for the Cout to

reconsider its decision.o Under LRCi 7.3, in the absence of an intervening change in controlling

5 Defendant argues that "a dir€ctor's misappropriatíon o

solvent company." Reply to Opposition, at 6 (cilng Za

2013)). There is presently nottring before the Court seek

any other source refereirood by Defendant addresses

action ou this issue that is the subject of the pending li
son,
ó The derivative litigation appears most properly situated to address the issue of the puported misappropriation,

"qp""iotty 
in tight "i ttt ø"f t¡ at 50o/o of the amount in íssue has bccn deposited with tho. Clerk of the Cou¡t in

connection with that aotion, stiputating to the right of the Yusuf 50% shareholdon to disburse those fi¡nds to

tùemsetves, with interes! upput"ntty r*iog any monetary loss tÌrat migbt have otherwise resulted from the withdrawal.
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law, new evidence, demonstration of clear enor ortbe need to prevent manifest injustice, the Cor¡¡t

declines to amend its prior ruling on this matter. However, in the event that the winding up of the

par[rership requires addressing the subject of the Plessen withdrawal and the disnibution of those

fi¡nds, the Cor¡rt leservos the right to issue an appropriate ordcr at such time.

3. The Retainer

Defendant restates his arguurent that the appoinünent of Aüorney Moorhead to act on

b€half of Plessen should be nullified in that he "...attempted to negotiate a retainer check to bc

counsel for Plessen... before the Boa¡d had cven authorized his retention." Initial Reply, at 9;

Motion to Nullify, at 16. This argument has been raised and determined, and Defendant provides

no new facts or law not already reviewed and considered in conncction with the July 22 Order.

Defendant resrgues that Hamed violatcd the "quite explicit" Plessen Bylaw $7.3, which

states that "it shalt be the duty of the Offrcers and Dirccûors to consult from time to timo with the

general cor¡nsel (if one has been appointed) a.s legal matters a¡ise." Initial Reply, at 9. Bec¿use this

argument was raised in Defendant's Motion to Nultiff and was decided by the Court, in the

absenc€ of any basis for rcconsideration under Local Rule 7.3, the Cor¡rt declines to reconsidsr its

previous rulitg.

Defendant argues that Attorney Moorhead is really only working for Hameds and not for

the best interests of Plessen, citing Plessen's joinder with the opposition of Hamed to Yusufls

Motion to Nullifu. Initial Reply, at 10. Attomey Moorhead was retained to defend Plessen against

Defendants' Counterclaim in this action and to represent the corporation in the sha¡eholder

derivative action, As an offrcer of the Court Attorney Moorhead is duty-bound to act in his
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cofporateclient,sbestinterests(see VISCR2ll.l.l3 relatingtoreprescntinganorganizationas a

client). Defendant presents no basis in his filings justi$ing reconsideration of the July 22 Order in

this respec! and the Cot¡¡t will not nullifi the action of the Plessen board retaining Attorney

Moorhead for the specific and limited purposes noted.

4. The Resident Agent

By his Initial Reply (at 8), Defendant argues that "... Plaintiff fails entirely to respond to

Yusufs argument that the stahrtory requirements for changing a registered agent were not

satisfied." Defendantobjects to the boa¡d's decision to remove Yusuf as Plessen's resident agent

arguing that the procedures sst out in 13 V.I.C. $$ 52-55 have not been followed, in that the

corporate socretûry did not first sign off on the removal, and the boa¡d did not obtain, file and

certify thc resignation of the current resident agent. Motion for Reconsideration, at 18. Plaintiff

responds by arguing that Yusuf sued Plessen, "servrd himself without telling anyone else...' and

then argued to the Court that Plessen was in default. Oppositior¡ at 4-5.

Defendant has rcfuted this, simply stating "Yusuf has never asked for entry of default as to

Pl€sscn." Initial Reply, at 9. However, simply initiating the litigation (through nominal plaintitr

Yusuf Yusuf¡ against the corporation for which Defendant se¡aes as registered agent may

constitute a breach of fiduciary duty. ,See In re Fedders North America, Inc. 405 B.R- 527, 540

(Bankr. D. Del,2009).

lVithout presentation of a basis for reconsideration under the provisions of LRCi 7.3, the

Court will not rcverse its prior determination and rescind the board's Resolution to remove Yusuf

as Plessen's resident agent.
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5. The Receiver

Defendant's filings focus substantially on the argument that the Court should appoint a

reoeíver to oversee the liquidation of Plessen, See generaþ Motion for Reconsideration, at 4-5;

Initial Reply, at12-15; Reply to Opposition, at 2-4;12. Defendant emphasizes the importance of

the Moran decision,T which ultimately held *...that the court upon remand will have firll

opportunity to sonsider whether, in the light of the situation as it may then exist, it will be in the

interest ofjusticæ to appoint a receiver." Moran,400 F.2d at407.

The July 22 Oñer did not foreclose the possibility of appointing a receiver. R¿ther, it

stated:

Recognizing the persistent dçadlock between the pafiies, it is nonethsless

prcmature to appoint a receiver for Plessen at this time. The winding-up of the
Hamed-Yusuf partnership must take priority over Plesscn's (relatively modest)

internal disputes. When the Hamed-Yusuf partnership winding-up process is
established and in effect, the need for and the propriety of a Plcssen receivership
may be revisited as may then be appropriate. July 22 Order, at 15.

However, appointment of "a receiver is...an extr¿ordinary remedy, and ought never be

made except in cases of necessity, and upon a clear and satisfactory showing that the emergency

exists." Zinlce-Smith, Inc. v. Marlowe I V.I. 240,242 (D.V.I. l97l). While Defendant presents

nothing to convince the Court to reconsider its July 22 Ol'der in this rogard, it is reiterated that the

appointment of a receiver may be deemed appropriate and necessary at some future time, and such

aprospective fi¡h¡re appointmentremains within the Court's discretior¡ pursuant to l3 V,I.C. $195

7 Defen¡lant argues that the Court "...overlooks both controlling authorities in this jurisdiction and persuasive

authorities from other jurisdictions as to dealing with shareholder deadlock." Reply to Opposition, at 2. As noted, by
lhe July 22 Mq the Court explicitþ resen ed (and continues to reserve) the right to appoint a receiver at a later date

if thc circumstances warrant and the need a¡ises in the parFrership wind-up procçss.
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At this stage, thc Court will not at this time revise its previous determination based upon

Defendant's present filings.

CONCLUSION

Defendant does not present as the basis for his Motion for Reconsideration of the llutry 22

Order any intervening changes to contolling law, or the availability of new evidence, and has not

demonstrated the need to correct clear error or to prevent manifest injustice. As such, Defendant's

Motion for Reconsideration will be denied.

On the basis of the foregoing, it is

ORDERED that Defendant's Motion for Reconsideration is DENIED.

: r . . r. r/:: :;ì: :x .'iìi!
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Dated:

ATTEST:

Court

GEORGE
ofthe Cowt

D¿.-*(-,/'q ?ro t f A. BRADY
Judge of the Superior Court

Nil,,
qB,l EC

iì.v rji 2A

TtJ
By: o ClerK
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

MOHAMMED HAMED by his authorized agent

WALEED HAMED,

Plaintiff/Counterclaim Defendant,

FATHI YUSUF and I.JNITED CORPORATON,

Defendants/C ounterc laimants

V-

WALEED HAMED, WAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, ANd

PLESSEN ENTERPRISES, INC.

Counterclaim De fendants.

CNIL NO. SX.12-CV.37O

ACTION FOR DAMAGES, etc.

V

)
)
)
)
)
)
)
)
)
)
)
)
I
)
)
)
)

ORDER ADOPTING FINAL \ryIND UP PLAN

By Order Soliciting Comments, Objections and Recommendations, entered October 7,

2014, the Court ordered the parties to review the Proposed Wind Up Plan ("Proposed Plan")

presented therewith relative to the Hamed-Yusuf (Plaza Extra) Partnership and to present

comments, objections and recommendations. Plaintiff Mohammed Hamed submitted his

Comments re Proposed Winding Up Order (filed October 21,2014); Defendant Fathi Yusuf

submitted his Comments, Objections and Recommendations Concerning the Court's Proposed

plan (filed October Zl,Z0l4). The Parties each then responded to the flrling of the other: Plaintiff

filed his Response to Defendant's Comments re Proposed'Winding Up Order on October 28,2014;

and Defendant yusuf ñled his Response to Hamed's Comments Concerning the Court's Proposed

V/ind-Up Plan on October 29,2014,

E)(HIBIT

P

e 5
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Upon consideration of the Parties' submissions, the Court enters this Order Adopting Final

Wind Up plan of the plaza Extra Partnership ("Order"). A complete copy of the Final Wind Up

plan of the plaza Extra partnership ("Final Plan") adopted by this Order is submitted with and

constitutes apætof this order. The Final Plan incorporates certain modifications to the Proposed

plan, as noted below, with revised provisions in italics, and excluded provisions stricken. These

modifications, together with the provisions to which the Parties have jointly agreed, which are

accepted and incorporated, are adopted by the Court and shall constitute the Final Plan. For the

parties' ease of reference, provisions of the Proposed Plan are modified by the terms of this Order

and incorporated into the Final Plan, as follows:

W¿\ilINDUPPLAN

Section 1: Definitions

1.18 "Liquidating Partner" means Yusuf.

Section 3: Liquidating Partner

yusuf shall be the Liquidating Partner with the exclusive right and obligation to

wind up rhe partnership pursuant to this Plan and the provisions of the V.I' Code Ann. tit.

26, g 173(c), under the supervision of the Master. No person other than the Liquidating

partner may act on behalf of the Partnership, represent the Partnership in any offrcial

capacity or parlicipate in management or control of the Partnership, for putposes of

winding up its business or otherwise. The Liquidation Partner's rights and obligations

relative to the winding up, subject to the review and supervision of the Master, shall be

deemed to have commenced as of April25,2013,the date of the issuance of the Preliminary
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Injunction. AII acts of the Liquidating Partner' except those customarily undertaken in the

ordinary course of the ongoing business operations of the Partnership' are subiect to prior

notification to and approval of the Master'

Section 8: Plan of Líquidation and Winding Up

1) PlazaExtra-East

YusufwillpurchasefromthePartnershipthefollowingelementsoftheexisting

business operation known asprazaExtra-East: the inventory at one hatf ofrhe landed cost

andtheequipment@atthei+itsdepreciatedvalue,asmutual1y

determinedbythePartners.IntheeventthePartnerscannotagree'suchvalueshallbe

determined by a qualified appraiser selected by the Master' In the event that Yusuf is

unwilling to pay the appraísed deprecíated value of the equipment' the same shall be sold

at public auction under the direction and supervísion of the Master' with net proceeds

equallydivídedanddisbursedbytheMaster.Uponpaymentforsuchinventory,andupon

payment(orauctíonanddislributionofproceeds)forråeequipment,Yusufwillassume

full ownership and control and may continue to operate the business Plaza Extra-East

without any further involve,ment of Hamed or the Hamed sons' aod free and clear of any

claims or interest of Hamed'

ForpurposesofwindingupthePartnership,Plot4-HEstalesionFarmshallnot

be considered partnership property and îs not subiect to division under this plan' but

without prejudice to any accounting claim that may be presented by Hamed'
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2) Plaza Extra-Tutu Park

y*rof .,orill 
Uurehase fren¡ the Partnership the fellerving elements ef the existinÊ

"{'th. 
*.**"nable eests and atterneys' fees inesffed tèdate in the'Tutu Park litiÊûtion= UFen

The Parties will be allowed to bíd on Plaza Extra-Tutu Park at a closed auctíon

supervísed by the Mqster. The auction shall take no more than one day and should not

carße øny delay in ímplementing this Plan or disrupt the busÌness operations of any Plaza

Extra store. The Parties may discuss and jointly or individually propose the format and

procedures for the auction, subject however to the Master's sole determination.

The partnership assets sold in connectíon with Plaza Extra-Tutu Park shall consisl of

the leasehold interests, the inventory, equipment, and all leasehold ímprovements not a

part of the real property. The value of such assets shatt be determined by a qualified

appraiser selected by the Master prior to the auction. Whichever Partner subntits the

wínning bid þr plaza Extra-Tutu Park shall receive and assume all existing rights and

obligations to the pending litigation with the landlord, in the Superior Court of the Virgin

t
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Islands, Divísion of st. Thomqs and st. John, united corporation d/b/a Plaza Extrav' Tutu

park Limited ond p.I.D., Inc. (civ. No. sr-\r-cv-36r) (the "Tutu Park Litígation")- The

partner who receives and assumes said rights and obligations to the Tutu Park Litigation

shall be obligated to reimburse the other Partner 50% of the of the amount of costs and

ottorneys' fe6 incurred to date directly attributable to the Tutu Park Litigation'

Additionally, the prevailing Partner at øuction shall be responsible þr obtaining releases

or otherwise removing any continuing or further leasehold obligations and guarantees of

the Partnership and the other Portner-

3) PlzzaExtra-West

Hamed will purchase from the Partnership the following elements of the existing

businessoperationknown asPlazaExtra-West: inventory alonehalfofthe landedcostand

theequipmentatåeifitsdepreciatedvalue,asmutually

determined by the Partners. In the event the Partners carmot agÍee, such value shall be

determined by a qualified appraiser selected by the Master' In the event that Hamed is

unwillîng to pay the appraised value of the equipmenl, the ssme shall be sold ot public

auction under the direction and supervision of the Master' Upon payment for such

inventory, and upon payment (or auction ond dístribution of the proceeds) for the

equipment, Hamed will assume full ownership and control and may continue to operate

plazaExtra-West without any further involvement of Yusut Yusuf s sons or United and

free and clear of any claims or interests of Yusuf or United.

Hamed will be entitled to o recordqbte non-exclusíve easement for the existing

sewage line servicing plaza Extra-West, which shall not preclude Plessen Enterprises, Inc-,
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the owner of the Servienf parcel, from reserving the righl to tap into and to utilize such

sewage line.

4) Stock of Associated Grocers

The stock of Associated Grocers held in the name of United shall be split 50/50

between Hamed and yusuf, with United retaining in its name Yusufls 500/o share, and 50%

of such stock being reissued in Hamed's name or his designee's name'

5) Plaza Extra Name

M
The Master will conduct and supervise a closed auction wherein the Parties alone

witt be allowed to bid to purchase the trade name " Plaze Extra." The prevailing Partner

at the auctíon shall receive the right to the exclusive use of the nnme " Plaza Exlra, " to the

exclusion of all others, including the other Partner, who shall beþrever barredfrom using

the name ,,plqzo Extra" in connectíon with operation of any business in the U.S- Vitgin

Islands.

The a1ction shall take no more than one day and wíll be conducted in ø manner

that wilt not cause any delay in implementing this PIan or any disruptíon in the business

operations of any plaza Extra store. The parties mqy discuss and iointly or individually

propose the format and procedures for the auction, subiect however to the Masler's sole

determínalion.
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Steps to Be Taken for the Orderly Liquidation of the Partnership

This Plan is conditioned upon the ability of Hamed and Yusuf lo use the 50oÁ interest of

each in Available Cash and Encumbered Cash to purchase the non-liquid Partnershíp Assets,

llhile the bid-in process may conlinue, actual payment of the funds shall be subject to approval of

the Master, the Court and, to the extent necessary, District Court.

Step 1: Budget for Wind Up Efforts

The Liquidating Partner proposes the V/ind Up Budget (Exhibit A) for the Wind Up

Expenses, Such expenses include but are not limited to, those incuned in the liquidation process,

costs for the continued operations of Plaza Extra Stores during the wind up, costs for the

professional services of the Master, costs relating to pending litigation in which PlazaExtra and./or

United dlblal Plaza Extra Stores is named as a party, and the rent to be paid to the landlords of

Plaza Extra-East æd Plaza Extra-Tutu Park.

Step 2: Setting Aside Reserves

The sum of Ten Million Five Hundred Thousand Dollars ($10,500,000) shall be set aside

in a Liquidating Expenses Account to cover the Wind Up Expenses as set out in the V/ind Up

Budget with a small surplus to cover any miscellaneous or extraordinary Wind Up expenses that

may occur at the conclusion of the liquidation process. Such Account shall be held in trust by the

Liquidating Partner under the supervision of the Master. All disbursements shall be subject to prior

approval by the Master. The Liquidating Partner shall submitto Hamed andthe Mastereachmonth

a reconciliation of actual expenditures against the projected expenses set forth in Exhibit A. Unless
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the partners agree or the Master orders otherwise, the Liquidating Partner shall not exceed the

funds deposited in the Liquidated Expenses Account.

Step 3: Continued Employment of Employees

yusuf and Hamed, and their respective successors, shall attempt to keep all employees of

the plaza Extra Stores fully employed, not including members of the Hamed and Yusuf families.

Although approval of this plan should avoid any need to comply with the provisions of the Virgin

Islands plant Closing Act, to the extent necessary, Yusuf and Hamed, and their respective

successols, shall compty with the PCA for any affected employees of the Plaza Extra Stores as a

result of the winding up and closure of the Partnership business. Any severance payments due to

the employees determined in accordance with the PCA shall be paid by the Master out of the

Claims Reserve Account.

Step 4: Liquidation of Partnership Assets

The Liquidating Partner shall promptly confer with the Master and Hamed to inventory all

non-plaza Extra Stores Partnership assets, and to agree to and implement a plan to liquidate such

assets, which shall result in the maximum recoverable payment for the Partnership. All previous

partnershíp accounÍings are deemed preliminary. Hamed's accountant shall be allowed to view

all partnership accounting ín/brmationfrom January 2012 to present and submit his findings to

the Master. The Liquidating Partner is ordered to submit an updated balance sheet 1o Hamed and

to the Master without delaY.
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Step 5: Other Pending Litigation

The pending litigation against United set forth in Exhibit C arises out of the operation of

the Plaza Extra Stores. As part of the wind up of the Partnership, the Liquidating Partner shall

undertake to resolve those claims in Exhibit C, and to the extent any claims arise in the future

relating to the operation of aPlazaExtra Store during the liquidation process, within the available

insurance coverage for such clairns. Any litigation expenses not covered by the insurance shall be

charged against the Claims Reserve Account.

Step 6: Distribution Plan

Upon conclusion of the Liquidation Process, the funds remaining in the Liquidation

Expenses Account, if any, shall be deposited into the Claims Reserve Account. Within 45 days

after the Liquidating Partner completes the liquidation of the Partnership Assets, Hamed and Yusuf

shall each submit to the Master a proposed accounting and distribution plan for the funds remaining

in the Clairn Reserve Account. Thereafter, the Master shall make a report and recommendation of

distribution for the Court for its final determination, Nothing herein shall prevent the Partners from

agreeing to distribution of Partnership assets between themselves rather than liquidating assets by

sale and distributing proceeds.

Step 7: Additional Measures to Be Taken

a) Should the funds deposited into the Liquidating Expenses Account prove to be

insufficient, the Master shall transfer from the Claims Reserve Account sufficient funds

required to complete the wind up and liquidation of the Partnership, determined in the

Master's discretion.
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b) All funcls realized from ths sale of the non-cash Partnership Assets shall be deposited

into the Claims Reserve Account under the exclusive control of the Master-

c) All bank accounts utilized in the operation of the Partnership business shall be

consolidated into the Claims Reserve Account.

d) All brokerage and investment accounts set forth in Exhibit D shall be turned over to

the Master as part of the Claims Reserve Account.

e) Any Partnership Assets remaining after the completion of the liquidation process shall

be divided equally between Hamed and Yusuf under the supervision of the Master.

On the basis of the foregoing, it is hereb

ORDERED that the foregoing modif,rcations of the Proposed Plan shall be incorporated

into and form a part of the Final rWind Up PIan of the PlazaExtra Partnership, submitted herewith,

which Final Plan is ADOPTED by this Order. It is turther

ORDERED that the Parties shall meet and confer with the Master FORTHWITH relative

to the implementation of the Final Plan, which will be deemed final and effective ten (10) business

days following the date of the entry of this Order.

Dated

ATTEST:

ES ORGE
Acting of the Court

By:

7, ?¡t¡:;/ DOUG A. BRADY
Judge of the Superior Court

I

CERTIFIED TO B
misfr?¿ay of 20 /.s

Ë A TRUE COPY

CLERK OF
<.-S

By

C

Court Clerk tt--



F'INAL WIND UP PLAN
OF' THE PLAZA EXTRA PARTNERSHIP

This Plan provides for the winding up of the Partnership, as defined below. This is a
liquidationg plan and does not contemplate the continuation of the Partnership's business except
as may be required for the orderly winding up of the Partnership.

Section 1. Dnrnruoxs

I . I "Act" means the Uniform Partnership Act, V.I. Code Ann. tft. 26, $ $ I -274

I.2 "Available Cash" means the aggregate amount of all unencumbered cash and
securities held by the Partnership including cash rcalized frm any Litigation Recovery or any
Liquidation Proceeds.

1.3 "Case" means Hamed v. Yusuf et al., Superior Court of the Virgin Islands (Civil
No. SX-12-CV-370).

1.4 "Claim" means

(a) any right to payment from the Partnership whether or not such right is
reduced to judgment, liquidated, unliquidated, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured or unsecured;
or

(b) any right to an equitable remedy for breach of performance if such
breach gives rise to a right of payment from the Partnership whether or
not such right to an equitable remedy is reduced to judgment, fixed,
contingent, matured, unmatured, disputed, undisputed, secured or
unsecured.

1.5 "Claimarú" means the holder of a Claim.

I.6 "Claims Reserve Account" means one or more interest-bearing bank account(s),
money market or securities account(s) to be established and held intrust by the Master for the
purpose of holding the Available Cash until distributed in accordance with the Plan and any
interest, dividends or other income earned upon the investment of such Claims Reserve Account.
The Claims Reserve Account will be further funded form time to time by the Liquidating Partner
with:

(i) any Liquidation Proceeds realized, plus

(ii) any Litigation Recovery realized, minus

(iii) any amounts necessary to pay Wind Up Expenses.

1.7 "Court" means Superior Court of the Virgin Islands in which the Case is pending
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1.8 "Criminal Case" means Case No. I:05-CR-00015-RLF-GWB pending in the
District Court of the Virgin Islands.

1.9 "Debt" means liability on a Claim.

1.10 "Disputed Claim" means any Claim or portion of a Claim as to which an objection
to the allowance thereof has been interposed, which objection has not been withdrawn or
determined by Final Order.

l.ll "District Court" means the District Court of the Virgin Islands, in which the

Criminal Case is pending.

l.l2 "Effective Date" means ten (10) business days following the date of entry of the

Order Adopting Final V/ind Up Plan in the Case.

1.13 "Encumbered Cash" means all of the cash and securities encumbered by a

restraining order issued by the District Court in the Criminal Case.

1rl4 "Final Order" means an order or judgment of the Court or District Court:

(i) which has not been reversed, stayed, modified or amended;

(ii) as to which the time to or the right to appeal or seek reconsideration ,

review, rehearing or certiorqrihas expired or has been waived; and

(iii) as to which no appeal or motion for reconsideration, review, rehearing
or certiorarl is pending.

1.15 "Hamed" means Mohammad Hamed.

l.16 "Hamed Sons" means Waleed Hamed, Waheed Hamed, Mufeed Hamed, and

Hisham Hamed.

l.I7 "Liquidating Expenses Account" means one or more checking account(s) to be

utilized by the Liquidating Partner for Wind Up Expenses based upon the Wind Up Budget and to
satisfy debts of the Partnership.

1.18 "LiquidatingPartner" means Yusuf,

l.l9 "Liquidating Proceeds" means any cash or other consideration paid to or realized

by the Partnership or the Liquidating Partner, as applicable, upon the sale, transfer, assignment or
other distribution of the Partnership Assets.

1.20 "Litigation" means the interest of the Partnership or the Liquidating Partner, as

applicable, in any and atl claims, rights and causes or action that have ben or may be commenced

by the Partnership or the Liquidating Partner including, without limitation, any action:
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(i) to avoid and recover any transfers ofproperty determined to be avoidable
pursuant to V.I. Code Ann. tit.28, $$ 171-212 or other applicable law;

(ii) for the tumover of property to the Partnership or Liquidating Partner, as
applicable;

(iii) for the recovery of property or payment of money that belongs to or can
be asserted by the Partnership or the Liquidating Partner, as applicable; and

(iv) for compensation for damages incurred by the Partnership.

I.2I "Litigation Recovery" means any cash or other property received by the Partnership
or the Liquidating Partner, as applicable, from all or any portion of the Litigation including, but
not limited to, awards of damages, attorneys' fees and expenses, interest and punitive damages,
whether recovered by way of settlement, execution on judgment or otherwise.

I.22 "Master" means Honorable Edgar D. Ross, appointed by the Court to serve as
master in the Case.

1.23 "Partnership" means the association of Yusuf and Hamed carried on as co-owners
of the business of the PlazaExtra Stores.

1.24 "Partners" means Yusuf and Hamed.

1.25 "Partnership Assets" means any and all property, assets, rights or interest of the
Partnership whether tangible or intangible, and any Liquidation Proceeds realized therefrom,
including without limitation, all Available Cash, Encumbered Cash, Litigation, and any Litigation
Recovery.

1.26 "Plan" means this Final V/ind Up Plan of the Plaza Extra Partnership, including
exhibits, as it may be amended, modified or supplemented from time to time.

1.27 "Plaza Extra-East" means the supermarket located at Sion Farm, St. Croix.

1.28 "Plaza Extra-Tutu Park" means the supermarket located at Tutu Park, St, Thomas

t.29
St. Croix.

"PlazaExtra-Vy'est" means the supermarket located at Estate Plessen (Grove Place),

1.30 "Plaza Extra Stores" means Plaza Extra-East, Plaza Extra-Tutu Park, and Plaza
Extra-West.

1.31 "Termination Date" means six months following the Effective Date, when the
Liquidating Partner contemplates completing the winding up of the Partnership.

1.32 "LJnited" means United Corporation.

1.33 "Vy'ind Up Budget" means the budget established to satisfy the anticipated V/ind
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Up Expenses and to satisft the Debts set forth in Exhibit A hereto

l'34 "Vy'ind Up Expenses" means the costs and expenses incurred by the Liquidating
Partner for the purpose of:

(i) operatingthePlaza Extra Stores during the period required to liquidate
the Partnership Assets;

(ii) prosecuting or otherwise attempting to collect or realize upon the
Litigation,

(iii) assembling and selling any of the Partnership Assets or otherwise
incurred in connection with generating the Liquidation Proceeds;

(iv) resolving Disputed Claims and effectuating distributions to Creditors
under the Plan; or

(v) otherwise implementing the Plan and winding up the Partnership.

1.35 "Yusuf'means Fahti Yusuf.

1.36 "Yusuf Sons" means Maher Yusuf Nejeh Yusuf, and Yusuf yusuf.

Section 2. AppoTNTMENT orMasrnn
The Honorable Edgar D. Ross, appointed by Order Appointing Master in the Case, entered

September 18, 2015, shall serve as Master to oversee and act as the judicial supervision of the
wind up efforts of the Liquidating Partner.

Section 3. LlqunarrNc P.lnrnnn

Yusuf shall be the Liquidating Partner with the exclusive right and obligation to wind up
the Partnership pursuant to this Plan and the provisions of the V.I. Code Ann. tit.26, g 173(cj,
under the supervision of the Master. No person other than the Liquidating Partner may act on
behalf of the Partnership, tepresent the Partnership in any official capacity or participate in
management or control of the Partnership, for purposes of winding up its business or otherwise.
The Liquidating Partner's rights and obligations relative to the winding up, subject to the review
and supervision of the Master, shall be deemed to have commenced as of April25,2013, the date
of the issuance ofthe Preliminary Injunction in the Case. All acts ofthe Liquidating Partner, except
those customarily undertaken in the ordinary course of the ongoing business operations of the
Partnership, are subject to prior notification to and approval of the Master.

Section 4. Pownns or LrqurDATrNG PnRrxnn

Pursuant to the Act, the Liquidating Partner shall have authority to wind up the Partnership
business, including full power and authority to sell and transfer Partnership Assets, engage legal,
accounting and other professional services, sign and submit tax matters, execute and recorã a
statement of dissolution of Partnership, pay and settle Debts, and marshal Partnership Assets for
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equal distribution to the Partners following payment of all Debts and a full accounting by the
Partners, pursuant to agreement of the Partners or by order of the Court.

The Liquidating Partner shall use his best efforts to complete the winding up of the
Partnership on or before the Termination Date.

Section 5. Durms oF LreurDATrNc P.lnrxnn

The Liquidating Partner shall devote such time as is reasonably necessary to wind up and
liquidate the Partnership in the manner provided herein and as required by the Act.

The Liquidating Partner shall be required to report on a bi-monthly basis to Hamed and the
Master as to the status of all wind up efforts. In addition, the Liquidating Partner shall prepare and
file all required federal and territorial tax returns and shall pay all just Partnership Debts. The
Liquidating Partner shall provide a Partnership accounting. Any Liquidation Proceeds and
Litigation Recovery shall be placed into the Claim Reserve Account from which all Partnership
Debts shall first be paid. Following payment of all Partnership Debts, any remaining funds shall
continue to be held in the Claims Reserve Account pending distribution pursuant to agreement of
the Partners or order of the Court following a full accounting and reconciliation of the Partners'
capital accounts and earlier distributions.

Section 6. S¡,ulnrES, \ryrrHDRAwALS

As compensation for serving as Liquidating Partner, Yusuf shall continue to receive the
salary Yusuf is currently receiving as shown on the Wind Up Budget. This compensation will be
considered an expense of winding up the Partnership's business. For at least one hundred twenty
(120) days following the Effective Date, the Hamed Sons and Yusuf Sons shall continue to receive
their current salaries in retum for assisting the Liquidation Partner in the wind up of the
Partnership. Thereafter, the Liquidating Partner shall have the right to terminate their services
upon fourteen (14) days notice as the Partnership business operations decline and their services
are no longer needed. The Hamed Sons and Yusuf Sons shall be terminated at the same time.

Section 7. Cnrm¡¡v.lr, Clsn lNn ExcUMBERED C¡,sn

There exists apleaagreement ("Plea Agreement") entered by United in the Criminal Case.
Nothing in this Plan or the Partnership wind up efforts shall undermine or impair United's Plea
Agreement. The President of United shall meet with the U.S. Department of Justice to see what
impact, if any, the implementation ofthe Plan and wind up of the Partnership may have on United's
compliance with the Plea Agreement.

The Encumbered Cash shall be deposited into the Claims Reserve Account immediately
after it is no longer encumbered by the Restraining Order entered in the Criminal Case and,
thereafter, held for distribution in accordance with this Plan.
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Section 8. Pu,x or LlqumATroN lxu Wnonc Up

l) PlazaBxtra-East

Yusuf will purchase from the Partnership the following elements of the existing business
operation kno\ryn as PlazaBxtra-East: the inventory at one half of the landed cost and the equipment
at its depreciated value, as mutually determined by the Partners. In the event the Partners cannot
agree, such value shall be determined by a qualified appraiser selected by the Master. In the event
that Yusuf is unwilling to pay the appraised depreciated value of the equipment, the same shall be
sold at public auction under the direction and supervision of the Master, with net proceeds equally
divided and disbursed by the Master. Upon payment for such inventory, and upon payment (or
auction and distribution of proceeds) for the equipment, Yusuf will assume full ownership and
control and may continue to operate the business Plaza Extra-East without any further involvement
of Hamed or the Hamed Sons, and free and clear of any claims or interest of Hamed.

For purposes of winding up the Partnership, Plot 4-H Estate Sion Farm shall not be
considered Partnership property and is not subject to division under this Plan, without prejudice to
any accounting claim that may be presented by Hamed.

2) Plaza Extra-Tutu Park

The Partners will be allowed to bid onPlazaExtra-Tutu Park at a closed auction supervised
by the Master. The auction shall take no more than one day and should not cause any delay in
implementing this Plan or disrupt the business operations of any Plaza Extra store. The Partners
may discuss and jointly or individually propose the format and procedures for the auction, subject
however to the Master's sole determination.

The Partnership assets sold in connection with PlazaExtra-Tutu Park shall consist of the
leasehold interests, the inventory, equipment, and all leasehold improvements not a part of the real
property. The value of such assets shall be determined by a qualified appraiser selected by the
Master prior to the auction. V/hichever Partner submits the winning bid for PlazaExtra-Tutu Park
shall receive and assume all existing rights and obligations to the pending litigation with the
landlord in the Superior Court of the Virgin Islands, Division of St. Thomas and St. John, [Inited
Corporation d/b/a Plaza Extra v. Tutu Park Limited and P.LD., Inc. (Civ. No. ST-01-CV-361)
(the "Tutu Park Litigation"). The Partner who receives and assumes said rights and obligations to
the Tutu Park Litigation shall be obligated to reimburse the other Partner 50Yo of the amount of
costs and attorneys' fees incurred to date directly attributable to the Tutu Park Litigation.
Additionally, the prevailing Partner at auction shall be responsible for obtaining releases or
otherwise removing any continuing or further leasehold obligations and guarantees of the
Partnership and the other Partner.

3) PlazaExtra-West

Hamed will purchase from the Partnership the following elements of the existing business
operation known asPlazaExtra-West: inventory at one half of the landed cost and the equipment
at its depreciated value, as mutually determined by the Partners. In the event the Partners cannot
agree, such value shall be determined by a qualified appraiser selected by the Master. In the event
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that Hamed is unwilling to pay the appraised value of the equipment, the same shall be sold at
public auction under the direction and supervision of the Master. Upon payment for the inventory,
and upon payment (or auction and distribution of the proceeds) for the equipment, Hamed will
assume full ownership and control and may continue to operate Plaza Extra-West without any
further involvement of Yusuf Yusuf s sons or United, and free and clear of any claims or interests
of Yusuf or United.

Hamed will be entitled to a recordable non-exclusive easement for the existing sewage line
servicing Plaza Extra-'West, which shall not preclude Plessen Enterprises, fnc., the owner of the
servient parcel, from reserving the right to tap into and to utilize such sewage line.

4) Stock of Associated Grocers

The stock of Associated Grocers held in the name of United shall be split 50i50 between
Hamed and Yusuf with United retaining in its name Yusuf s 500/o share, and 50Yo of such stock
being reissued in Hamed's name or in the name of his designee.

5) Plaza Extra Name

The Master will conduct and supervise a closed auction wherein the Partners alone will be
allowed to bid to purchase the trade name "PlazaExtra." The prevailing Partner at the auction shall
receive the right to the exclusive use of the name "Plaza Extra," to the exclusion of all others,
including the other Partner, who shall be forever baned from using the name "Plaza Extra" in
connection with operation of any business in the U.S. Virgin Islands.

The auction shall take no more than one day and will be conducted in a manner that will
not cause any delay in implementing this Plan or any disruption in the business operations of any
PlazaBxtra store. The Partners may discuss and jointly or individually propose the format and
procedures for the auction, subject however to the Master's sole determination.

Section 9. Steps to Be Taken for the Orderly Liquidation of the Partnership

This Plan is conditioned upon the ability of Hamed and Yusuf to use fhe 50%o interest of
each in Available Cash and Encumbered Cash to purchase the non-liquid Partnership Assets.
V/hile the bid-in process may continue, actual payment of the funds shall be subject to approval of
the Master, the Court and, to the extent necessary, the District Court.

Step 1: Budget for Wind Up Efforts

The Wind Up Budget for the Wind Up Expenses is attached hereto as Exhibit A. Such
expenses include but are not limited to, those incurred in the liquidation process, costs for the
continued operations of Plaza Extra Stores during the wind up, costs for the professional services
of the Master, costs relating to pending litigation in which PlazaExtra andlor United d/b/a Plaza
Extra Stores is named as a party, and the rent to be paid to the landlords of Plaza Extra-East and
PlazaExtra-Tutu Park.
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Step 2: Setting Aside Reserves

The sum of Ten Million Five Hundred Thousand Dollars ($10,500,000.00) shall be set
aside in a Liquidating Expenses Account to cover the Wind Up Expenses as set out in the Wind
Up Budget with a small surplus to cover any miscellaneous or extraordinary V/ind Up Expenses
that may occur at the conclusion of the liquidation process. Such Account shall be held in trust by
the Liquidating Partner under the supervision of the Master. All disbursements shall be subject to
prior approval by the Master. The Liquidating Partner shall submit to Hamed and the Master each
month a reconciliation of actual expenditures against the projected expenses set forth in Exhibit
A. Unless the Partners agree or the Master orders otherwise, the Liquidating Partner shall not
exceed the funds deposited in the Liquidated Expenses Account.

Step 3: Continued Employment of Employees

Yusuf and Hamed, and their respective successors, shall attempt to keep all employees of
thePlazaExtra Stores fully employed, not including members of the Hamed and Yusuf families.
Although approval of this plan should avoid any need to comply with the provisions of the Virgin
Islands Plant Closing Act ("PCA"), to the extent necessary, Yusuf and Hamed, and their respective
successors, shall comply with the PCA for any affected employees of the PlazaExtra Stores as a
result of the winding up and closure of the Partnership business. Any severance payments due to
the employees determined in accordance with the PCA shall be paid by the Master out of the
Claims Reserve Account.

Step 4: Liquidation of Partnership Assets

The Liquidating Partner shall promptly confer with the Master and Hamed to inventory all
non-Plaza Extra Stores Partnership assets, and to agree to and implement a plan to liquidate such
assets, which shall result in the maximum recoverable payment to the Partnership. All previous
Partnership accountings are deemed preliminary. Hamed's accountant shall be allowed to view all
partnership accounting information from January 2012 to present and to submit his findings to the
Master. The Liquidating Partner is ordered to submit an updated balance sheet to Hamed and to
the Master without delay.

Step 5: Other Pending Litigation

The pending litigation against United, set forth in Exhibit C, arises out of the operation of
thePlaza Extra Stores. As part of the wind up of the Partnership, the Liquidating Partner shall
undertake to resolve those claims in Exhibit C, and to the extent any claims arise in the future
relating to the operation of aPlaza Extra Store during the liquidation process, within the available
insurance coverage for such claims. Any litigation expenses not covered by the insurance shall be
charged against the Claims Reserve Account.

Step 6: Distribution PIan

Upon conclusion of the Liquidation Process, the funds remaining in the Liquidation
Expenses Account, if any, shall be deposited into the Claims Reserve Account. V/ithin forty-five
(45) days after the Liquidating Partner completes the liquidation of the Partnership Assets, Hamed
and Yusuf shall each submit to the Master a proposed accounting and distribution plan for the
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funds remaining in the Claim Reserve Account. Thereafter, the Master shall make a report and
recommendation for distribution to the Court for its final determination. Nothing herein shall
prevent the Partners from agreeing to distribution of Partnership Assets between them rather than
liquidating Partnership Assets by sale and distributing proceeds of such sale(s).

Step 7: Additional Measures to Be Taken

a) Should the funds deposited into the Liquidating Expenses Account
prove to be insuffrcient, the Master shall transfer from the Claims
Reserve Account suffrcient funds required to complete the wind up and
liquidation of the Partnership, determined in the Master's discretion.

b) All funds rcalizedfrom the sale of the non-cash Partnership Assets shall
be deposited into the Claims Reserve Account under the exclusive
control of the Master.

c) All bank accounts utilized in the operation of the Partnership business
shall be consolidated into the Claims Reserve Account.

d) All brokerage and investment accounts set forth in Exhibit D shall be
turned over to the Master as part of the Claims Reserve Account.

e) Any Partnership Assets remaining after the completion of the
liquidation process shall be divided equally between Hamed and Yusuf
under the supervision of the Master.

Section 10. INmx oF ExHrBrrs

Exhibit A: Wind Up Budget

Plaza Extra Supermarkets Balance Sheet

Pending Litigation Against United

List of Brokerage and Investment Accounts

Exhibit B:

DONE AND SO ORDERED this day of 15.

DO A. BRADY, JUDGE
ATTEST:

GEORGE
of the Court

Exhibit C:

Exhibit D:

Acting

CLË,RK of- Tl-l

Cle
<¿

By:
SunervisT

By Court



IN THE SUPREME COURT OF THE VIRGIN ISLANDS

FAHTI YUSUF.

AppellanUDefendant

S. Ct. Civ. NO. 2015-0001
Consolidated with 201 5-OOO9

MOHAMMED HAMED, et al,

Appellees

DECLARATION OF JOEL H. HOLT

l, Joel H. Holt, declare, pursuant to28 u.s.c. Section 1746, as follows:

1. I am counsel of record in this case and am personally familiar with the
facts set forth in this declaration.

2. Neither party sought any relief regarding the April 30, 2014, Board
meeting or the Plessen/KAC lease in their respective complaint and
counterclaims (as filed or amended), which can be provided if requested
and which are included in the Joint Appendix that wiil be fired.

3. While Hamed did not seek dissolution of the partnership in his complaint
(as filed or amended), Yusuf included a count for dissolution as an
alternate request if it were determined that a paftnership existed. A copy
of that pleading is attached to this declaration.

4. Both pafties eventually sought dissolution of the partnership. Those
pleadings can be provided if requested and are included in the Joint
Appendix that will be filed (as well as filed with the Stay Motion on file).

5. The pafties have resolved the issue about the sons of a partner being no
longer employed once a store is in the possession of the other partner,
which stipulation has been filed with the trial court. Thus, this point is moot
as far as this appeal is concerned.

I declare under penalty of perjury that the foregoing is true and correct.

VS

)

)
)

)
)
)
)

)
)
)

L

Þ
Ee

IT

Dated: February 22,2015
OLT
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dß IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED, by his
authorized agent V/ALEED HAMED,

Plaintiff/Counterclaim Defendant,

vs.

tr'ATHI YUSUF and UNITED CORPORTI,TION,

Defendants/Counterc I ai mants,

vs.

cIVrLNO. SX-12-CV-370

ACTION FOR DAMAGES,
TNJTJNCTIVE RELIEF
AND DECLARATORY RELIEF

JTTRY TRIAL DEMANDED

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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A
WALEED HAMED, \ilAHEED HAMED,
MUFEED HAMED,IIISHAM HAMED, and
PLESSEN ENTERPRTSES, rNC.,

Add itional Counterclaim Defendants.

FIRST AMENDED
COUNTERCLAIM

Pursuant to Fed. R. Civ. P. l3 and Super. Ct, R. 34, for their First Amended Counterclaim

("Counterclaim") against Plaintiff Mohammad Hamed ("Plaintiff' or "Hamed") and the

Additional Counterclaim Defendants named below, Defendants United Corporation dlbla Plaza

Extra ("United") and Fathi Yusuf ("Yusuf') (collectively, the "Defendants") allege as follows:

JURISDICTION

1. This Court has subject matter jurisdiction pursuant to V.I. Code Ann. tit. 4, $

76(a). Venue is proper pursuant to V.I. Code Ann. tit. 4, $78(a).

PARTIES

2. Yusuf a citizen and resident of St. Croix, U.S. Virgin Islands, owns 36% of the

outstanding stock of United and is the registered agent, treasurer and secretary of United.

3. United is a U.S. Virgin Islands corporation, which was organized on January 15,

1979 and is currently in good standing, The owners and offrcers of United are and always have

been Yusuf and his direct family members.

c-Þ2,
-(¡,
T
u.,
ö\¡
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4, United is the fee simple owner of certain improved real property known as 4C and

4D Estate Sion Farm, St. Croix, U.S. Virgin Islands, which is improved with buildings that

comprise the United Shopping Plaza (the "Shopping Center"). This land was puchased prior to

the events at issue in this case.

5. United leases retail space at its Shopping Center to commercial tenants and is the

sole owner of the "Plaza Extra" trade name/tademark, under which it does business.

6. Hamed is citizen of Jordan, who resides periodically on St. Croix. Hamed, upon

information and belief has resided in Jordan for approximately the last 15 years, having retired

sometime in 1996.

7. Additional Counterclaim Defendant Waleed Hamed ("Vy'aleed") is a son of

Hamed and a citizen and resident of St. Croix, U.S. Virgin Islands.

8. Additional Counterclaim Defendant Waheed Hamed ("Waheed") is a son of

Hamed and a citizen and resident of St. Thomas, U.S. Virgin Islands.

9. Additional Counterclaim Defendant Mufeed Hamed ("Mufeed") is a son of

Hamed and a citizen and resident of St. Croix, U.S. Virgin Islands.

10. Additional Counterclaim Defendant Hisham Hamed ("Hisham") is a son of

Hamed and a citizen and resident of St. Croix, U.S. Virgin Islands.

I l. Additional Counterclaim Defendant Plessen Enterprises, Inc. ("Plessen") is a U.S.

Virgin Islands corporation, the outstanding stock of which is owned 50%by Hamed or his family

members and5Q% by Yusuf or his family members.

FACTS COMMON TO ALL COUNTS

I. The Nature Of The Relationship Between Hamed And Yusuf

12. In this Counterclaim, Defendants will plead in the altemative. Defendants deny

the existence of any partnership between Hamed and Yusuf as alleged in the Complaint. In the

event a partnership between Yusuf and Hamed is nevertheless found to exist, then such
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pafnership gives rise to various duties and claims. Likewise, in the absence of a partnership,

other claims exist. Hence, Defendants have set forth alternative pleadings to allege those claims

which exist in the event there is or is not a partnership between Hamed and Yusuf.

13. Three supennarket stores were opened that are the subject of this suit. In or

around 1986, United opened the first Plaza Extra supermarket in Sion Farm, St. Croix ("Plaza

Extra - East").

14. In 1993, United opened the Plaza Extra supermarket in Tutu Park Mall, St.

Thomas ("Plaza Extra - Tutu Park").

15. In 2000, United opened the Plaza Extra supermarket in Grove Place, St. Croix

("Plaza Extra - West") (collectively, the "Plaza, Extra Stores"). This Counterclaim relates to the

ownership, operation and net profïts of the three Plaza Extra Stores.

A. Scores Of Documents Contradict The Existence Of Any Partnership.

16. Hamed has sought, inter alia, a declaratory judgment as to the existence of a

partnership between himself and Yusuf for the operation of the Plaza Extra Stores.

17. Specifically, Hamed contends he "is entitled to declaratory relief finding that all

fi.¡nds belonging to. .. [Hamed] held by United Corporation are held in (sic) either in the course of

business as an agent, as Yusuf s alter ego or as¡ a constructive trust for... [Hamed], which must be

returned forthwith." (Complaint, f 46).

18. Hamed further contends, "[i]n the altemative, Mohammad Hamed is entitled to

declaratory relief finding that an amount equal to 50% of the Partnership profits and property

held in United for distribution to or for the benefit of Yusuf are owed to Hamed under the

Partnership Agreement or pursuant to a constructive trust for Hamed." (Complaint, fl 46).

19. Hamed also seeks "a judicial determination that the defendant United Corporation

would be unjustly enriched if it does not disburse the Partnership funds and property belonging

to the plaintiff forthwith." (Complaint, Prayer for Relief !J9).
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20. Despite Hamed's new-found contentions in his Complaint, the relationship

between Hamed and Yusuf cannot be defrned in traditional "westem" legal terms as an "oral"

partnership for the operation of the Plaza Extra Stores.

21. Every official document filed relating to the Plaza Extra Stores, representation

made to a govemment agency, tax filing signed under penalty of perjury, and all taxes paid,

unequivocally prove that a partnership never existed between Hamed and Yusuf.

22. In fact, these official filings demonstrate that the Plaza Extra Stores are, in fact,

operated under United's corporate umbrella.

23. United has corporate officers and stockholders, none of whom are Hamed or

members of his family. United owns assets and engages in businesses other than the Plaza Extra

Stores.

24. United has corporate debts utilized to fund and operate the Plaza Extra Stores.

25. United has paid all the taxes on the income derived from the operation of the

Plaza Extra Stores.

26. United was incorporated and operating for years before any business dealings or

relationship between Hamed and Yusuf occurred.

27. Further, over the last ten years, a federal criminal investigation \ryas conducted

into the irurer workings of the Plaza Extra Stores with knowledge of all allegedly involved. The

conclusion of the U.S. Department of Justice was that United, which existed as represented on all

official filings, was the owner of the Plaza Extra Stores as well as other assets, and that the

ownership of United is as defined by its business records of stock ownership. Therefore, it has

already been determined that the Plaza Extra Stores are not owned by any alleged "partnership"

between Hamed and Yusuf.

28. As a result of this federal criminal investigation and base (V.1. Dist. Ct. Case No.

l:05-cr-0001S-RLF-GWB) (the "c¡iminal case"), serious criminal repercussions were looming
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against United, its owners, offrcers and certain management employees, including two of

Hamed's sons, Waleed and V/aheed.

29. Not once during the decade long criminal case, did Hamed ever assert that he was

a 50/50 partner in the business or enterprise under investigation for criminal conduct for failing

to report taxable income from the PlazaBxtra Stores. Rather, Hamed stood by quietly, out of the

country, while it was determined that the corporate entity, United, would bear the entire weight

of the criminal responsibility for under-reporting income from the Plaza Extra Stores.

30. United's assets were frozen pending resolution of the criminal case. For more

than ten years, Hamed made no claim to the frozen assets including millions of dolla¡s in cash.

31. Ultimately, United entered into a plea agreement with the government, filed

amended tax returns for multiple ye¿us, and paid millions of dollars in taxes to true-up the under-

reporting issues. Hamed did not contribute or offer to contribute anything in this entire process.

32. Now that the criminal case is coming to conclusion, the taxes and penalties have

been paid, and despite the volumes of official documentation to the contrary, Hamed, through his

son and purported agent, Waleed, emerges from the shadows to contend that for more than 25

years, he had an "oral" partnership with Yusuf for the operation of the Plaza Extra Stores and

with it, rights as a 50/50 partner.

B. Oral Statements Are Not Sufficient To Constitute Legal Admissions Or
Contradict Documentary Evidence.

33. To support his position, Hamed relies upon oral representations which, for the

most part, directly contradict the wealth of documentary evidence.

34. Further, Hamed, attempts to import a "western" legal meaning to the oral

statements of both himself and Yusuf.

35. This effort is problematic for a number of reasons: l) both Hamed and Yusuf use

English as a second language and, therefore, at best, their English cannot be said to reflect a
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reliable level of fluency so as to constitute admissions and/or intent to attribute a "western"

meaning to terms; arLd 2) the American legal terms that they sometimes use are understood

differently in Islamic/lvfiddle Eastern cultural and legal frameworks.

36. Both Hamed and Yusuf immigrated to the United States as adults. They were

raised in a non-"western" legal system in which Islamic legal principles applied. Islamic law

traditionally denotes a// forms of associations between individuals as "partnerships." However,

"partnerships" under Islamic law have no direct corollary in "western" legal terms. Rather, some

aspects or elements of a traditional "westem"- defined partnership may exist but certain key

elements required for a partnership with enforceable legal rights do not, Hence, the comparison

breaks down rather quickly.

37. Further, there are many different types of "partnerships" under Islamic law, none

of which a¡e a mirror image of a 'þartnership" as defined in "western" legal termsl. In

particular, a form of pafnership exists in Islamic law, which allows for receipt of profits in some

proportion to the investment made but without managerial control or liability for debt. While

this arrangement may be deemed a'þartnership" in Islamic law, such an affangement is not a

partnership in the traditional "westem" sense as it is missing essential hallmarks of a true

partnership.

38. Yusuf is not a lawyer, has not studied law and has testifred that he does not know

the "legal definition" of the term "partner" or "partnership."

39. Yusuf has testified that to the extent he has made references to someone as his

"partner" it was done casually as opposed to denoting legal significance.

I Many scholarly afticles in comparative law explain this phenomenon and the difliculty in translating legal
relationships where no legal counterpa¡t exists. Much has also been written as to the inability to conelate ceftain
business relationships, duties and associations into "western" legal forms and the adverse financial impact this has
had upon Islamic business relationships. Stewart, Glenn "Examining The Islamic Concepts of Ownership,
Partnership and Equity Holdings from a Western Perspective." Glenn Stewart Observer, 7 December, 201 l. Web. 7
December,20ll; Bilal, Gohar"Business Organizations under Islamic Law-A Brief Overview, Proceeding of the
Third Harvard University Forum on lslamic Finance: Local Challenges, Global Opporunities." Cenlerfor Middle
Eastern Studies, Hamard University, pp, 83-89. Web. (201l).



Fi¡st Å nended Counlerclaim
Hamed v. United, et al. Case No. SX-|2€V-370
Page 7 of34

40. Oral statements (even if not complicated by language and cultural differences) are

not dispositive of the nature of an arrangement, rather it is the actual transaction or interaction

between the parties which defines the nature of their relationship.

41, Because the oral representations of Yusuf and Hamed do not constitute

admissions of a traditional "western" partnership arrangement, Hamed cannot bear his burden of

demonstrating he is Yusufs "50/50 partner."

42. At best, Hamed has enjoyed an incredibly lucrative oral arrangement with Yusuf,

his brother-in-law, whereby his relatively small loar/investment ($225,000) and even less

significant advances (approximately $175,000) have been repaid more than a huridred fold,

simply because Hamed provided funds when United needed them to complete its Shopping

Center and because Hamed was "family." That arrangement provided Hamed with not only

repayment of the monies he loaned on a non-recourse basis, but also repaid him on a periodic

basis with 50Yo of the net profits of the Plaza Extra Stores, which amounts varied depending

upon the profitability of the business. Unfortr¡nately for Har4ed, this agreement does not provide

him with an ownership interest in the Plaza Extra Stores. Nor does it afford Hamed the ability to

exert any authority over the operations of the Plaza Extra Stores, to negotiate for their leases, or

to determine whether to continue or liquidate their operations.

43. While Hamed may have loaned Yusuf money so that United could open Plaza

Extra - East that loan was repaid and the investment has provided significant returns. In any

event, a loan from a family member does not entitle him to an ownership interest in the business

that benefited from the loan.

44. Nor can Hamed's services provide any consideration for payment of the 50Yo net

profits, since he received payment for his labor as a salaried employee of United.

45. Thus, if United decides to end operations of the Plaza Extra Stores such that no

further net profits exist or to charge a rental expense for internal accounting purposes for the
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retail space occupied by Plaza Extra - East, Hamed may not protest, object or exert any influence

over such decisions.

46. Other than the oral representations, which Hamed would like to serve as the

linchpin for his alleged "partnership," both Hamed and Yusuf have conducted their business

dealings consistent with the written documentation, owning various assets in corporate forms

with properly defined stock ownership. Hence, Hamed has never had any ownership interests in

the Plaza Extra Stores and, therefore, can exert no control over the operations and decisions of

the business.

III. History Of The Plaza Extra Stores - The Financing and the Investors

47. Before any of the Plaza Extra Stores ever opened, Yusuf wanted to "put

something together for my children to secure their future."2

48. United bought the real estate located at Sion Farm, St. Croix, in fee simple. In

addition, United needed capiøl to finance the construction of the Shopping Center, which Yusuf

envisioned would house a supermarket and other businesses.

49. Initially, Yusuf approached traditional bank lenders. These lenders advised that

they were unwilling to provide construction loans but assured Yusuf that once the building was

in place, they would provide a loan for the operations of the supermarket business.

50. However, United needed additional capital to fund the construction. At various

points in time, when United needed additional resources that could not be secured fully through

traditional lending, Yusuf would turn to family members and others to provide him loans or

investments.

51. All of these loan/investments were handled in the same manner, to wit: a) monies

were given to Yusuf as a loan or investment; b) Yusuf agreed to repay or provide a return on the

2 Transcript utilized by Hamed during Preliminary Injunction hearing to allegedly demonstrate his ('pafnership"

with Hamed. (Feb. 2,2000, Yusuf Depo, p. I l, l. 14-15, taken in Ahmed Idheileh v. United Corporation and Fathi
Yusuf, Tenitorial Court of the Virgin Islands, Division of St. Thomas and St. John, CivilNo. 156/1997),
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investment, equal to a percentage of the net profit from the Plaza Extra Stores or the Shopping

Center; c) the creditors/investors did not receive ownership interests in the businesses; d) the

creditors/investors did not exercise control over the businesses and had no authority to make

management decisions concerning the businesses; e) the creditors/investors were not liable for

the debts of the Plaza Extra Stores or any mortgages or other encumbrances upon the Shopping

Center; f¡ the creditors/investors were not obligated to make any further contributions beyond

their initial investment; g) the creditors/investors were not liable for losses even though the

return on their investment may vary depending upon the profitability of the business, and h)

while Yusuf may discuss matters relating to the business with his creditors/investors, he retained

full and complete authority to make management decisions on behalf of United as to its business

operations and was not required to secure his creditor/investor's approval or permission.

52. At best, the creditors/investors had an oral agreement for repayment of their

investment, which is subject to various defenses including, inter alia, the statute of fiauds and

statute of limitations.

A. Various Investors All Had Similar Investment Structures.

53. In the early 1980's, United needed additional capital to fund the construction of

its Shopping Center, so Yusuf approached his brother, Ahmad Yusut in Kuwait, who loaned

Yusuf the $1,5 million dollars needed for the construction. Yusuf originally agreed to repay his

brother for the loan by giving him 40Yo of the net profits of the Shopping Center. As additional

funds were still needed, Yusuls brother provided more funds, in consideration of which, Yusuf

agreed to repay his brother by providing him 50% of the net profits of the Shopping Center. At

each point, Yusuf characterized his arrangement with his brother as his "partner."3

3 Feb. 2,2000, Yusuf Depo, p. I l, l. 14; p. 12, l. l3-17; Ahmed_ldheileh v. United Corporation and Fathi Yusul
Territorial Court of the Virgin Islands, Division of St. Thomas and St. John, Civil Action File No. 156/1997 .
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54. After the additional funds from Yusufls brother were exhausted, a further

$300,000 was needed to complete the construction. At this point, in mid-1983, Yusuf borrowed

$225,000.00 from his brother-in-law, Hamed, The loan was made on a non-recourse basis to

assist Yusuf by providing funds to United so it could open Plaza Extra - East, just as Yusuf s

brother had done earlier with the over $1.5 million. In recognition of Hamed's loan/investment,

and other advances subsequently made by Hamed of approximately $175,000.00, Yusuf agreed

that Hamed would receive a percentage of the net profits. Ultimately, it was agreed that Hamed

was to receive 50% of the net profits of Plaza Extra-East as a return on this investment and

repayment of the loan.

55. Hamed was to be repaid periodically and receive his retum on his investment

from the net profits of Plaza Extra - East on a set percentage basis. However, recovery of the

return on the investment occu¡red upon a specifrc request. If Hamed sought to recover funds

from his investment, he would coordinate with Yusuf and those funds would be given in cash

and a notation would be made as to the amount given so as to insure an equal amount was paid to

Yusuf from these net profits.

56. Hamed received no ownership interest inPlazn Extra - East. Hamed, also had no

managerial control over the operations of Plaza Extra - East.

57. Hamed's risk was limited to only the amount he loaned/invested. He was not

liable for debts and was not a signatory or guarantor to the loans taken by United, which Yusuf

guaranteed, Hence, as Hamed had very limited resources, he was never liable for losses nor

obligated to make any contributions to cover losses, even though Hamed's return fluctuated with

the profitability of the business.

58. After the Shopping Center was fully built (except for the supermarket) and was

approximately 80Yo occupied by tenants, Yusuf, on behalf of United, pursued another traditional

loan. Although United applied for a $2.5 million dollar loan, it was only able to secure a $l.l
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million dollar loan from Banco Popular. Yusuf personally guaranteed United's loan and

collateralized it with his personal property. Neither Yusufs brother nor Hamed were obligated

under United's loan as guarantors or otherwise.

59. As additional monies were still required to open the superma¡ket at Plaza Extra -

East, Yusuf next turned to his nephews and, likewise, offered a repayment plan that was based

upon a percentage of profits. Similarly, at this point Hamed provided additional funds (the

S175,000.00) and was to receive a return on that loan/investment based upon a percentage of the

net profits from Plaza Extra - East.

60. While certain funds were provided by the nephews, they were unable to continue

their support and requested a return of their investment. Unable to return their loar/investment

immediately, Yusuf agreed to pay his nephews a set amount for both a return of their investment

and his use of their investment fi,rnds calculated at l2Yo interest on their investment funds plus a

penalty of $75,000.00 each. Yusuf offered the same option to Hamed as well. Hamed agreed to

let his investment remain rather than demanding immediate repayment in exchange for a greater

repaymenlreturn anangement. It was at this point, that it was agreed that Hamed would be

entitled to 50Yo of the net profits of Plaza Extra - East as his return on his investment/loan.

61. In or about February 1986, Yusuf secured a loan on behalf of United from First

Pennsylvania Bank for $2.5 million. From these loan proceeds, United paid the $l.l million

loan from Banco Popular. The remaining fi.rnds were used to purchase inventory and additional

equipment needed to open Plaza Extra - East. Just as with the prior loan, Yusuf was the

guarantor and pledged his personal assets as collateral. Neither Hamed nor Yusuf s brother were

signatories to the loan or acted as guarantors.

62. Hamed did not own any real property, investments or other assets to use as

security for the loan obtained by United, nor did any of his family members.
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63. Other loans were guaranteed by Yusuf as well to insure the opening of the Plaza

Extra - East store.

64. The business took time to develop and there were set backs. Yusuf worked

around the clock to keep the business going and it eventually became profitable.

65. However, in 1992, Plaza Extra - East was destroyed in a fire.

66. As the owner, United insured PlazaBxtra - East and was the sole beneficiary of

the subject insurance policy, the proceeds of which were used to rebuild Plaza Extra - East.

67. Neither Hamed nor Yusufls brother were obligated to contribute to the rebuilding

efforts of Plaza Extra - East nor liable for any losses it sustained.

B. The Idheileh - $750,000Investment

68. As Plaza Extra - East was being rebuilt, a Mr. Ahmad Idheileh approached Yusuf

regarding a store in St. Thomas.

69. United entered into a Joint Venture agreement with Mr. Idheileh. Just as with

PlazaBxtra - East, Mr. Idheileh loaned certain monies for the opening of the store. His risk

was limited to the amount he loaned/invested. He was to receive, as his retum on the investment,

a percentage of the net profrts of Plaza Extra -Tutu Park. However, Plaza Exfta -Tutu Pa¡k

needed much more capital than the Idheileh loan/investment to open and operate. Hence, Yusuf

secured and guaranteed the loan given to United for Plaza Extra-Tutu Park, collateralizing the

loan with his own real property. Just as with Plaza Extra - East, neither Hamed nor Idheileh

bore any liability for these bank loans or risks.

70. Plaza Extra - Tutu Pa¡k took time before it was profitable and faced significant

competition with the opening of the Cost-U-Less store. As a result, there was financial pressure

on the business and strained relations with Idheileh. While Idheileh and United attempted to

resolve their differences, on January 16, 1994, they ultimately agreed to part ways. They
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formalized their agreement in a written Termination Agreement, whereby Idheileh was paid a

sum certain as agreed by the parties.

71. Three years later, in 1997, once Pl^za Extra - Tutu Park was operating and

successful, Idheileh sued both United and Yusuf. Idheileh contended he "o\,vned" 33yo of Pl.aza

Extra -Tutu Park and that the Termination Agreement was signed under duress. Idheileh lost as

the Court found that the Termination Agreement was enforceable. Further, the Joint Venture

document reflected that no ownership interest was ever given, Rather, it set out the terms of the

investment, which minor the earlier investor anangements, to wit: a) "United plans to open and

operate a supermarket...at Tutu Park," b), "United wishes to secure ñ¡rther investment in the

supermarket," c) "Idheileh agrees to invest $750,000 in the supermarket," d) "Idheileh will

receive 33% of the net profit of the supermarket," e) "payments are made pursuant

to...agreemenl...and not made unless both parties ...agree," Í) "United shall retain complete

control over all decisions relating to the supermarket except to the extent it may delegate...".

72. Despite efforts by Hamed to use testimony of Yusuf from the ldheileh case, the

issue of a partnership between Hamed and Yusuf was not an issue for adjudication in that case

and there was no such judicial finding. Lastly, Idheileh testified that he had never seen Hamed

once in any of his dealings with Yusuf and did not believe him to have any interest whatsoever in

Plaza Extra - Tutu Pa¡k.

III. None of the Hallmarks of a Partnership Exist.

A. Hamed Was A United Employee Without Managerial Control.

73. Hamed was employed by United as a warehouse receiving supervisor. He

received a salary for his labor and services until 1996, when he retired and returned to Jordan.

74. Hamed's job was to make sure that the inventory was properly accounted for and

not subject to theft. Hamed had no direct access to the safe and no signatory authority on any of

the bank accounts of the Plaza Extra Stores. Hamed had no authority in the management and
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operations of Pl,øza Extra - East. As he was not fluent in English, Hamed had no role in the

management or supervision of the roughly 100 to 150 employees. He also did not place

inventory orders because, as Hamed has previously testified, he cannot read English.

75. Hamed received weekly checks for his wages and, upon information and belief,

has always filed his tax returns as an employee of United. Further, United employed each of

Hamed's four sons, \üaleed, Waheed, Mufeed, and Hisham (collectively, the "Hamed Sons") as

managers. Each of the Hamed Sons was assigned to one of the th¡ee Plaza Extra Stores operated

by United. Hamed has acknowledged under oath that the Hamed Sons are employees of United.

76. The Hamed Sons worked for United at the same time as Hamed. Their roles did

not change following Hamed's retirement. Rather, Waleed, for example, was a manager during

the period that his father worked at United and remained a manager thereafter. His duties,

responsibilities and obligations did not change or increase after his father's retirement.

77. Hamed never received any ownership interest in the Plaza Extra Stores,

ownership control, or stock in United, which is the actual owner of the Plazn Extra Stores.

Hamed did not participate in the management and decision making of the Plaza Extra Stores.

Hence, upon his retirement, Hamed had no ownership authority to provide to Waleed to act as

his "authorized agent," Indeed, the September 12, 2012, power of attorney given by Hamed to

Waleed makes no mention of any partnership or Hamed's authority as a partner.

78. Rather, it was Yusuf s business acumen, management, and leadership that enabled

the Plaza Extra Stores to become a successful grocery business growing to th¡ee locations with

over 600 employees.

79. As Hamed has admitted under oath, Yusuf was always in charge of all operations

of the PlazaExi';rla Stores. Hamed has readily admitted that he has not worked in a management

capacity but instead that "Mr. Yusuf, he is in charge for everybody" and in charge of all the

Plaza Extra Stores.
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B. Unlike True Partners, Hamed Was Not Responsible For Liabilities of the Plaza
Extra Stores.

80. Hamed, unlike Yusuf, is not a guarantor of any loan or lease of United used to

fund or operate the Plaza Extra Stores.

81. In a true partnership, each partner is responsible for the liabilities of the

partnership. Joint risk, exposure and liability are essential hallma¡ks of an actual partnership.

Over the years, various lawsuits have been initiated against United and/or Yusuf relating to

events and operations at the Plaza Extra Stores. Not once has Hamed ever been named as a party

or alleged to be an owner of the Plaza Extra Stores in any lawsuit. Notably, Yusuf never sought

to include Hamed as a party or otherwise join him in such suits even when facing such risk and

liability. Moreover, when defending the criminal case and facing the prospect of paying millions

of dollars in taxes and penalties, Yusuf did not contend that Hamed was a 50% owner and, thus,

50% responsible. If ever there was a time to confirm an alleged "partnership," it is when facing

serious exposure. This was never done because Hamed was not a true partner or owner of the

Plaza Extra Stores.

C. Hamed Had Not Filed Taxes for Over a Decade and When He Did File, He
Never Claimed a Partnership Interest.

82- Hamed has never filed (before the commencement of this litigation) a single U,S.

Partnership Retum (Form 1065) concerning the PlazaBxfia Stores.

83. In fact, after retiring in 1996, Hamed never filed any tax returns at all. It was not

until after he decided to file this suit, once the criminal case was concluding, that he decided to

file a tax return.

84. For a period in excess of 25 years, Hamed never demanded a Schedule K-l

Partnership Schedule from United, Yusuf or the PlazaBxtra Stores. Hamed never (before the

commencement of this litigation) reported his alleged "partnership interest" in the Plaza Extra

Stores to any third-party or governmental agency.
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85. Additionally, since 1986, upon information and belief, Hamed never asserted in a

single legal document or tax filing that he was a partner of any entity, Iet alone the partnership

alleged in the Complaint.

86. Hamed never filed a return (before the commencement of this litigation) to show

any dividends from United, nor has he ever, personally or through his purpofed agent, Waleed,

declared any interest in United. Not a single record indicates any ownership interest by Hamed or

any of his children in United.

87. Since 1986, not a single Income Ta¡< Return, Schedule or any other tax document

has identified Hamed as having any equity or shareholder interest in United or the Plaza Extra

Stores.

88. In the criminal case, Hamed's sons (Waleed and Waheed) always represented to

the U.S. Government that they were employees of United, with no interest in the shares of

United or ownership in a partnership.

89. Since its inception in 1979, United has reported all of its tax obligations - and has

filed all of its tax returns - as a corporalion under either Subchapters "C" or "S" of the Internal

Revenue Code ("IRC") - and never as a partnership under any partnership designation of the

IRC or otherwise.

D. No Property Was Acquired in Partnership Name.

90. No properties were ever acquired in a partnership na¡ne, or any entity resembling

a partnership. Rather, if an investment or property was acquired, funds from United would be

paid to Yusuf, who would then purchase a property and title it either in both Hamed and Yusufs

name or purchase it in the of name a coqporation which they each owned jointly.

91. Hence, Hamed and Yusuf have always demonstrated clean separation of

businesses by forming separate corporations to invest in other business activities. Hamed and

Yusuf formed the following corporations, owned in equal shares, as follows:
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i. Sixteen Plus Corporation, a corporation with 1600 shares issued, owned

equally between the Yusuf and Hamed families;

ii. Y&H Investments,Inc., a corporation withl00 shares issued, owned

equally by the Yusuf and Hamed families;

iii. Plessen Enterprises, fnc., a corporation with 1600 shares issued, owned

equally between the Yusuf and Hamed families; and

iv. Peter's Farm Investment Corporation, a corporation with 1000 shares

issued, owned equally between Hamed and Yusuf.

E. Hamed Was Silent As To His Alleged Partnership in thc Plaza Extra Stores
When United, Yusuf And His Sons Were Facing Criminal Charges And Huge
Tax Liabilities.

92. On September 3, 2003, the U.S. Department of Justice indicted United, Yusuf,

Maher Yusut Waleed, and Waheed in the criminal case.

93. Upon information and beliel Hamed was never indicted because his employment

with United was terminated in 1996, and because Hamed had no other management or equity

interest in United or the Plaza,Extra Stores.

94. Each indicted defendant in the criminal case retained separate defense counsel.

95. In light of the fact that all parties to the criminal case were in agreement as to the

corporate structure and operations of United, the parties executed a joint defense agreement,

whereby all communications between the criminal defense attorneys could be shared

simultaneously without waiver of confidentiality or privileges.

96. The defendants in the criminal case retained a team of Certifred Public

Accountants and a Tax Attorney to assist the parties in the preparation of the Federal Corporate

Tax Returns to comply with the U.S. Justice Department's demand for tax retums, payment of

past taxes, interest, and penalties. As of the date of this pleading, the c¡iminal case will have

been pending for more than ten years.
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97. During this extended period of time, Hamed never sought to intervene in the

criminal case to assert that he is a partner of United or Yusuf, or that he has any interest in the

Plaza Extra Stores.

98. On March 19,2010, the parties'defense attorneys, working pursuant to the joint

defense agreement, negotiated a plea agreement. The terms of the plea agreement called for the

dismissal of all criminal counts against the individual defendants in exchange for United

pleading guilty to one count of tax evasion, and the payment of substantial taxes and penalties.

99. At no time, did Hamed's purported agent, Waleed, or his co-defendant, Waheed,

raise the issue of a partnership as alleged in the Complaint.

100. In addition, the plea agreement called for the parties to frle accurate U.S. Federal

Tax Retums and Gross Receipt Retums with the Virgin Islands Bureau of l¡temal Revenue and

the U.S. Intemal Revenue Service. Nothing in the plea agreement required the filing of any

partnership returns because no partnership existed as acknowledged by the attorneys of lù/aleed

and rWaheed.

l0l. Neither V/aleed nor V/aheed ever indicated to the U.S. Justice Department that the

business arrangement between Hamed and United or Yusuf was anything other than an

employment relationship. As such, until the filing of this action, no record existed of any

purported "partnership" between Hamed and Yusuf.

IV. The Criminal Case Reveals That Hamed And \ilaleed Converted Monies from
the Plaza Extra Stores.

102. In September of 2010, Yusuf received a partial copy of the FBI file, records, and

documents, electronically reproduced and stored on a hard drive. The hard drive contained

thousands of documents including bank statements and copies of cancelled checks. The

documents were organized under the names of various individuals in the Hamed and Yusuf
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families, In other words, whatever the FBI found for any specific person, they would scan and

otganize the documents under that person's n¿Lme,

103. Upon review of these documents, Defendants discovered defalcation and

conversion of substantial assets including cash from United by Hamed and Waleed.

104. During a search of the documents and files delivered by the U.S. Government,

United reviewed documents comprising tax retums for Waleed. An examination of Waleed's tær

returns revealed the following significant assets:

a. Tax Year 1992 (Stocks & Investments) ...............$ 408,572.00

b. Tax Year 1993 (Stocks & Investments) ...............$7,587,483.00

105. The detailed stock acquisitions, which were listed meticulously by date of

acquisition, price and number of shares purchased, could only have been acquired by Waleed

through either a) his unlawful access to monies and other properties belonging to United since

Waleed never held any other employment since 1986, other than his employment with United,

or, b) his misappropriation of monies which were "partnership" funds for which V/aleed may be

individually liable, or for which Hamed may be liable in the event that Waleed was acting as

Hamed's authorized agent when removing such funds.

106. Upon information and belief, Hamed knew of or directed Waleed's misconduct

and personally benefited from his agent's defalcation and conversion of millions of dollars from

United.

107. For example, Waleed and Hamed misappropriated firnds, which Yusuf and Hamed

had agreed to send to a charity in West Bank, Palestine. The money was designated for the building

of a concrete batch plant (the "Planf') in an impoverished area to provide the poor with employment

opportunities.
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108. In 1996, Waleed, as a managerial employee of United, was an authorized co-

signatory with Yusuf on various bank accounts in St. Martin and custodian of an account in Waleed's

name.

109. Yusuf authorized Waleed to send $l million to Hamed in the V/est Bank as a

charitable donation on behalf of United. Hamed was requ¡red to disperse the money to two local

managers that were hired to set up the Plant, which was eventually formed and employed about 38 of

the poor in the community.

ll0. Eventually, Yusuf met in the West Bank with the two managers of the Plant, which

was supposed to have been purchased with the $l million that was sent to Hamed through his agent,

Waleed,

lll. Yusuf inquired of the managers regarding the operations of the Plant. Yusuf was

advised that they were losing sales because they had no money to buy a pump.

112. Yusuf was informed that they did not receive $l million dollars, but had received

only $662,000.00 from Hamed.

ll3. In fact, bank records revealed that Hamed had actually received $2 million dollars,

instead of the $l million dollars authorized by Yusuf.

lI4. Upon review of the records received from the U.S. Government, it was revealed that

Hamed or Waleed had pocketed $1,338,000 of the $2 million dollars transferred to Hamed by his

son, Waleed, and only $662,000 was actually distributed to the charitable project.

V. The Current Controversy Has Resulted in Deadlock and Inability to Operate
Plessen.

l15. The current controversy between the Hamed and Yusuf families has negatively

impacted the ability of Plessen to function and operate.

116. The stalemate between the Yusuf and Hamed families has resulted in deadlock as

to the operations of Plessen.
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ll7 . In order to preserve the assets of Plessen and insure that its obligations are timely

met, Yusuf seeks to dissolve and liquidate Plessen.

VI. United Owned Investments and Businesses In Which Hamed Was Never A Part.

I18. United maintains other investments and businesses separate from its operation of

the Plaza Extra Stores. At no time did Hamed or any of his children ever participate, manage, or

have any interest in United's other operations. Hamed has conceded under oath that he has no

interest in United or any of its operations not related to the Plaza Extra Stores.

ll9. Other than receiving 50Yo of the net profits of the Plaza Extra Stores, Hamed

never received any proceeds, profits, or distributions from United's other operations, which

primarily consist of the rents generated by United's real estate holdings.

VII. In the Event of a Partnership, What Were Its Terms?

120. Although Yusuf contends he has no partnership with Hamed, to the extent that

their relationship is determined to be a partnership (the "Alleged Partnership"), Yusuf alleges

that the parties engaged in a course of conduct and possessed certain understandings as to how

monies for the Alleged Partnership were accounted for and to be paid.

121. Further, in the event that the Alleged Partnership is found to exist, Hamed, as a

partner owes certain fiduciary duties to the Alleged Partnership and to Yusuf as his partner.

Those duties, among other things, include duties of loyalty and to act in the best interests of the

Alleged Partnership.

. 122. Hamed's fiduciary duties to the Alleged Partnership and to Yusuf relate not only

to his individual actions as a partner but also, to the extent he purports to act as a partner through

his authorized agent, then Hamed's fiduciary duties and, thus, liability for breaches of any such

duties, extends to the actions ofhis authorized agent.
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123. Waleed's misappropriation of monies from the Plaza Extra Stores, if acting as an

agent of Hamed or at his direction and with his knowledge constitutes a breach of Hamed's

fiduciary duties to the Alleged Partnership and to Yusuf for which Hamed is liable.

124. In the event the Alleged Partnership is determined to exist, then Hamed would be

responsible for any liabilities of the Alleged Partnership.

VI[. Rent

125. United is the sole owner of the Shopping Center which contains the retail

premises where Plaza,Extra - East is located.

126. United consistently maintained that it is entitled to rent payments as an internal

accounting expense to be utilized as an offset against income from Plaza Exüa- East and which

thereby reduces the net profits. At present, United has a motion pending to withdraw past due

rents to which it is entitled. In the event that United is unable to recover the rent it seeks for

internal accounting expense purposes and/or in the event that the Alleged Parhrership is deemed

to exist, then United seeks to recover the past due rent from the Alleged Partnership in

accordance with the manner in which rent has been collected in the past.

127. Since 1986, United and the Alleged Partnership have always agreed that the value

of any rent due to United for any retail space used by PlazaBxtra - East would be withdrawn

from the gross sales proceeds from Plaza Extra - East from time to time. Since 1986, the parties

have customarily settled all rents due upon demand by United.

128. Historically, it was determined that United was entitled to rent for the premises

occupied byPlaza Extra - East. From the beginning to December 31, 1993, United was paid in

full for the rent.

129. For the period of January l,1994 through May 4,2004, United made demand but

Hamed, on behalf of the Alleged Partnership, refused to allow United to withdraw the rent value

of $3,999,679.73 (69,680 sq. ft. at $5.55 sq. ft.) from the gross revenues of Plaza Extra - East.
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130. However, for the period of May 5,2004 through December 31,2011, the parties

agreed that the rent due and owing United was $5,408,806.74, which amounts to a monthly rent

of $58,791.38. The monthly rent of $58,791.38 for Plaza Extra - East was calculated based on

the yearly sales of Plaza Extra - Tutu Park. The sales were divided by the square footage to

arrive at a percentage amount - 2.0333%. That percentage amount then was multiplied by the

sales of Plaza Extra - East. See Exhibit I (percentage highlighted in yellow).

131. On or about February 7,2012, a check in the amount of $5,408,806.74 was issued

to United from the eamings of Plaza Extra - East. See Copy of Check #64866 attached as

Exhibit 2.

132. Consistent with the parties' understanding as to payment of rent to United,

Hamed, either individually or as a partner of the Alleged Partnership, never raised any issue

concerning the statute of limitations or denied that rent was owed to United because it has always

been the parties' practice to settle rents when United makes a demand, regardless of when such

demand takes place.

133. On or about May 17,2013, United, utilizing the same formula previously agreed

upon to calculate the rent, again made demand for rent due for the period of January 1,2012

through May 30,2013.

134. Hamed has made clear that it is his intention not to authorize rent payments to

United for the occupancy of Pl,aza Extra - East. As such, in the event that the Alleged

Partnership is deemed to exist, the Alleged Partnership not only owes rent to United but also is

an unlawful holdover tenant of the premises occupied by Plaza Extra-East.

135. Further, because the Alleged Partnership failed to pay the rent as demanded by

United, in September of 2010, United, through Yusuf, orally noticed the Alleged Partnership by

informing Hamed's authorized agent, Waleed, of United's intent to terminate the occupancy

agreement for Plaza Extra - East effective December 31, 2011.
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136. When Hamed, on behalf of the Alleged Partnership, refused to accept the

termination notice or cause the premises to be vacated, United issued a written notice to vacate

on January 1,2012.

137. United's notice called for an increase in the rent, in the event the premises were

not vacated, to $200,000 a month for the period of January l, 2012 to March 31, 2012, and

$250,000 for any month after April 1,2012 should PlazaExtra- East continue occupying the

premises despite such notice.

138. Therefore, for the period of January 1,2012 tluough September 31,2012, United

is entitled to rent from the Alleged Partnership in the amount of $1,800,000.

139. Despite United's termination of the oral, month to month occupancy agreement

for the premises occupied by Plaza Extra-East and its demand that such premises be vacated, the

Alleged Partnership continues to enjoy the benefits of the operations of Plaza Extra - East store

including, but not limited to, the use of valuable retail space located at the Shopping Center,

without paying the outstanding rent.

140. Through December 31,2013, the total rent due and outstanding for the premises

occupied by Plaza Extra - East is $5,410,672.85. This unpaid rent is an amount certain,

liquidated, and subject to immediate collection from the Alleged Partnership.

COUNT I
DEFENDANTS' CLAIM FOR

DECLARATORY RELIEF THAT NO PARTNERSHIP EXISTS

l4l. Paragraphs I through 140 of this Counterclaim are realleged.

142. There exists an actual controversy as to whether there was ever a partnership

formed between Yusuf and Hamed for the operation of the Plaza Extra Stores.

143. Defendants seek a declaratory judgment which confirms that United is the sole

owner and operator of the Plaza Extra Stores, that United has full and complete authority over
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decisions and actions taken in and for the Plaza Extra Stores, and that United has ownership of

all assets held in United accounts or in United's name.

144. United is fuither entitled to a declaratory judgment that it has the power and

authority to account for its net profits, taking into account any yet unpaid expenses, including

past due rents. To the extent that Yusuf orally agreed to provide Hamed with a return on his

investment in an amount eqúal to 50yo of the net profits of the Plaza Extra Stores, which a¡e

owned and operated by United, then such net profits must net out all unpaid rent and all

competing claims for recoupment and setoff.

COUNT II
DECLARATORY RELIEF

145. Paragraphs I tluough 144 of this Counterclaim are realleged.

146. In the event that the Alleged Partnership is determined to exist, there exists an

actual controversy between Hamed and Yusuf as to the terms of the Alleged Partnership, its

duration, their respective rights, interests, and obligations concerning the PlazaBxtra Stores and

the disposition of the assets and liabilities of these stores. This Court should resolve the

controversy by entering an appropriate declaratory judgment.

COUNT III
CONVERSION

147. Paragraphs 1 through 146 of this Counterclaim are realleged.

148. Hamed and Waleed, acting individually and as agent for Hamed, have unlawfully

defalcated and converted to their own benefit and gain substantial funds belonging to

Defendants.

149. Defendants never authorized these funds to be appropriated to the personal use of

Hamed or V/aleed.



First Anended Counterclaim
Haned v. Unlted, et al. Case No. SX-12-CV-370
Pagc 26 of34

150. Hamed and Waleed are therefore liable to Defendants for all funds converted for

their personal gain and benefit in an amount to be determined after a full accounting is

completed.

COUNT IV
ACCOUNTING

l5l. Paragraphs I through 150 ofthis Counterclaim are realleged.

152. In the event that the Alleged Partnership is determined to exist, then Hamed owes

a fiduciary duty of loyalty and care to the Alleged Pafnership and to Yusuf as his partner. These

fiduciary duties obligate Hamed to, among other things, account to Yusuf for all funds generated

by the Plaza Extra Stores taken for his or his families' personal use without Yusufls knowledge

or consent.

153. Despite repeated demands therefore, Hamed has failed and refused to account to

Yusuf for all assets of the Plaza Extra Stores taken or converted by Hamed or his agents.

Accordingly, Yusuf is entitled to a full accounting of all funds taken or converted by Hamed and

his agents from the assets and revenues generated by the Plaza Extra Stores.

COUNT V
RESTITUTION

154. Paragraphs I through 153 of this Counterclaim are realleged.

155. Hamed and his agents have obtained in excess of $7 million of the Plaza Extra

Stores' monies trnder such circumstances that in equity and good conscience they ought not

retain and the Hamed Sons participated and aided and abetted in this conduct by accepting funds

from the Plaza Extra Stores and, among other things, using them to purchase and improve

properties for their own personal benefit.

156, Defendants are, therefore, entitled to restitution in the form of a constructive trust

over any assets purchased with those funds; an equitable lien over such assets; and disgorgement
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of any profits made from the use of the PlazaExtra Stores' fi.¡nds or assets purchased with the

use of such funds.

COUNT VI
UNJUST ENRICHMENT AND

IMPOSITION OF A CONSTRUCTIVE TRUST

157. Paragraphs I through 156 of this Counterclaim are realleged.

158. Hamed and his agents have obtained in excess of $7 million of the Plaza Extra

Stores' monies under such circumstances that in equity and good conscience they ought not

retain and the Hamed Sons participated and aided and abetted in the conduct by accepting funds

from the Plaza Extra Stores and, among other things, using them to purchase and improve

properties for their own personal benefit.

159. Defendants are entitled to the imposition of constructive trusts, equitable liens,

and disgorgement of all profits in order to prevent Hamed and the Hamed Sons from being

unjustly en¡iched by money ill-gotten from the PlazaBxtra Stores.

COUNT VIII
BREACH O[' FIDUCIARY DUTY

160. Paragraphs I through 159 of this Counterclaim are realleged.

16l. In the event that the Alleged Partnership is determined to exist, Hamed owes

Yusuf a fiduciary duty to act in a manner consistent with their mutual interests and not to deal

with him in a manner that promotes only Hamed's or his families' interests to the detriment of

Yusuf.

162. Hamed breached his fiduciary duty to Yusuf by, among other things, failing to

disclose millions of dollars of Plaza Extra Stores' funds converted by Hamed or his agents and

otherwise acting in a manner inconsistent with Yusufs interests and welfare, and by

subordinating Yusuf s interests in the Plaza Extra Stores to those of Hamed and his family.

163. As a result of these breaches of fiduciary duties, Yusuf has been damaged.
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COUNT VIII
DISSOLUTION OF ALLEGED PARTNERSHIP

164, Paragraphs I through 163 of this Counterclaim are realleged.

165. Although Defendants deny the existence of any partnership with Hamed, in the

event the Alleged Partnership is determined to exist, then Yusuf is entitled to dissolution of the

Alleged Partnership and to wind up its affairs, pursuant to the Uniform Partnership Act, in that

such parhership would be an oral at-will partnership and Yusuf provided notice of his intent to

terminate any business relationship (including any partnership) with Hamed in March of 2012,

166. Since Hamed has refused to consent to a dissolution of the Alleged Partnership,

Defendants are entitled to a prompt and orderly dissolution of the Alleged Partnership under the

Uniform Partnership Act.

COUNT IX
DISSOLUTION OF PLESSEN

167. Paragraphs I thrcugh 166 of this Counterclaim are realleged.

168. Because the equity of Plessen is owned equally by the Hamed and Yusuf families

who have an irreconcilable disagreement on how to continue the business operations of this

company, it should be dissolved and its assets liquidated according to law.

COUNT X
APPOINTMENT OF RECEIVER

169. Paragraphs I through 168 of this Counterclaim are realleged.

170. In the event that the Alleged Partnership is determined to exist, a qualified,

neutral business person should be appointed as Receiver for the Alleged Partnership to operate the

Plaza Extra Stores and as Receiver for Plessen.

17l. The Receiver should liquidate the assets of the Plaza Extra Stores and Plessen and

divide the net proceeds amongst Hamed and Yusuf according to their respective interests, as

decla¡ed by this Court, after accounting for all liabilities and claims for recoupment and setoff
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since Yusuf desires to immediately terminate any and all business relations Hamed may have lvith

either of the Defendants.

COUNT XI
RENT FOR RETAIL SPACE BAY 1

172. Paragraphs I through l7l of this Counterclaim are realleged.

173. United has historically deducted rent for Plaza Extra - East as an internal expense

and is entitled to deduct same so as to arrive at a proper calculation of the net profits from Plaza

Extra - East.

174. In the altemative, in the event that the Alleged Partnership is determined to exist,

then United is entitled to deduct all rent currently due and owing to anive at the proper

calculation of the net profits from Plaza Extra - East.

175. Whether an internal expense or a debt of the Alleged Partnership, for the period of

January l, 1994 through May 4,2004, United is entitled to rent in the amount of $3,999,679.73

for Bay No. I (69,680 sq. ft. of retail space at $5.55 sq. ft.) for the operations of the PlazaBxtra-

East,

176. Whether an intemal expense or a debt of the Alleged Partnership, for the period of

January l, 2012 to date, United is entitled to rent for Bay No. I (69,680 sq. ft. of retail space at

the current monthly rate of $58,791.38).

t77. ln the event that the Alleged Partnership is determined to exist, then Hamed is in

violation of the agreement to pay rent to United in an amount exceeding $5,293,090.09.

178, United, as the fee simple owner, is entitled to all unpaid rent for the use of Bay 1,

and to recover possession of its premises currently occupied by Plaz.a Extra - East.

COUNT XII
PAST RENT FOR R.ETAIL SPACES BAYS 5 & 8

179. Pangraphs I through 178 of this Counterclaim are realleged.
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180. United provided Plaza Extra - East with retail spaces Bay 5 & 8 for various time

periods to increase the storage and capacity of Bay 1 (the main retail space where Plaza Extra -

East is located).

l8l. Bay No. 5 (3,125 sq. ft. of retail space) was utilized for storage and quick access

to va¡ious inventories used in the operations of Plaza Extra - East. Whether an internal expense

or a debt of the Alleged Partnership, United is entitled to rent from May 1,1994 through October

31, 2001 at rate of $12.00 per sq, ft.

182. Bay No. 8 (6,250 sq ft. of retail space) was utilized for the operations of Plaza

Extra - East. Whether an internal expense or a debt of the Alleged Pannership, United is entitled

to rent from April l, 2008 through May 30, 2013 at a rate of $6.15 per sq. ft.

183. In the event that the Alleged Pannership is determined to exist, Hamed has

refused to acknowledge his obligation to pay United the outstanding rent for Bays 5 and L

184. United, as the fee simple owner, is entitled to all unpaid rent for the use of Bays 5

and 8 in the amount of $793,984.38.

COUNT XIII
CIVIL CONSPIRACY

185. Paragraphs I through 184 of this Counterclaim are realleged.

186. Hamed and the Hamed Sons agreed to perform the wrongful acts and accomplish

the wrongful ends alleged in this Counterclaim, and they aided and abetted each other and'acted

on that agreement.

187. As a result of such conspiracy, the Defendants have been damaged.

COT,INT XIV
INDEMNITY AI\D CONTRIBUTION

188. Paragraphs I through 187 of this Counterclaim are realleged.

189. To the extent that United has paid any taxes, interest and penalties with respect to

the income of the Plaza Extra Stores that should have been paid by Hamed, United is entitled to



First Amended Counterclain
Haned v. United, et al. Case No. SX- 12{V-370
Page 3l of34

full indemnification from Hamed for such payment including interest at the legal rate from the

date of such payment, Further, to the extent that any accounting and legal fees and other costs

are incurred relating to any tax returns or amendments that must be prepared and filed for taxes

paid by United that should have been paid by Hamed, United is entitled to full indemnification

from Hamed for such fees and costs.

190. In the event the Alleged Partnership is determined to exist, then Yusuf is entitled

to full indemnification from Hamed for half of any debts or obligations of the Alleged

Partnership, regardless of the form of the indebtedness or whether Hamed is or was a signatory

or guarantor of any such obligation.

19l. In the event the Alleged Partnership is determined to exit, then Yusuf is entitled to

contribution from Hamed for half of any liabilities of the Alleged Partnership, which Yusuf has

paid or may become obligated to pay in the future..

Accordingly, Defendants respectfully request entry of judgment in thei¡ favor providing

the following relief:

i. a declaratory judgment declaring the parties' rights and obligations with respect to the

Plaza Extra Stores;

ii. a full accounting of all funds taken by Hamed or his agents from the Plaza Extra

Stores without Defendants' authorization;

iii. a judgment declaring that Hamed and the Hamed Sons hold any assets purchased with

fi.rnds improperly taken from the Plaza Extra Stores fls constructive trustees for

Defendants and imposing a constructive trust or equitable lien in favor of Defendants

over all funds taken without authorization by Hamed or his agents or assets purchased

with such funds;

iv. awarding compensatory, consequential, and punitive damages in an amount according

to proof at trial;
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v. appointing a Receiver to dissolve and wind down the affairs of any joint

venture/partnership determined to exist between Hamed and Yusuf and to dissolve

and liquidate Plessen;

vi. a judgment for all rent found due and owing for the premises occupied by Plaza

Extra-East and ordering immediate restitution of such premises to United;

vii. a judgment for all taxes, interest and penalties paid by United that should have been

paid by Hamed together with interest from the date of payment as well as all fees

and costs associated with any tax retums or ¿rmendments that must be prepared and

filed regarding such payment;

viii. a judgment against Hamed in favor of Yusuf for Hamed's portion of all debts,

liabilities and obligations of the Alleged Partnership, past and present;

ix. awarding Defendants their reasonable attorneys' fees and costs in defending against

the Complaint and prosecuting this Counterclaim; and

x, providing such other and further relief as the Court deems just and proper.

Pursuant to Fed. R, Civ. P. 38(b), Defendants demand a trial by jury of all issues triable

by right to a jury.

DUDLEY, FEUERZEIG, LLP

Dated: Januaryl3th, 2014 By
(V.1. BarNo. 174)

1000 Frederiksberg Gade - P.O. Box 756
St, Thomas, VI 00804
Telephone: (340) 7 1,5 -4405
Telefax: (3 40) 7 I 5 -4400
E-mail : ghodges@dtfl aw.com

and

Niza¡ A, DeWood, Esq. (V.I. Bar No. 1177)
The DeWood Law Firm
2006 Eastern Suburbs, Suite l0l
Ch¡istiansted, VI 00820
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Telephone: (340) 77 3 -3444
Telefax: (888) 398-8428
Email : inforâ.dewood-law.com

Attorneys for Fathi Yusuf and United Corporation
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CERTIFICATE OF SERVICE

I hereby certify that on this l3th day of January, 2014,I caused the foregoing FIRST
AMENDED ANSWER AND COUNTERCLAIM to be served upon the following via e-mail:

Joel H. Holt, Esq.
LA\ry OFFICES OF JOEL H. HOLT
2132 Company Street
Christiansted, V,I. 00820
Email: holtvi@aol.com

Carl Hartmann, III, Esq.
5000 Estate Coakley Bay,#L-6
Christiansted, VI 00820
Email : carl@ca¡lhartmann.com

Nizar A. DeWood


